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CRIMINAL LEGAL AID FEES SYSTEM

The Legal Aid Department ("LAD") engages counsel and
solicitors in private practice as defence lawyers in criminal
legal aid cases. The scale of fees payable to these lawyers as
well as the fee assessment mechanism are prescribed in Rule
21 of the Legal Aid in Criminal Cases Rules (Cap. 221D) under
the Criminal Procedure Ordinance (Cap. 221).

Pursuant to the decision of the Legislative Council Finance
Committee in October 1992, the fees are subject to review
by the Administration on a biennial basis. The Finance
Committee also delegated in June 2003 the authority
to approve future adjustments to any of the fees to the
Administration, provided that the extent of adjustment is
no greater than the movement of the Consumer Price Index
(©) (CPI(Q)) during the reference period. In conducting the
biennial reviews, the Administration takes into account
mainly inflation/deflation during the reference period and
whether there has been difficulty in engaging the services of
counsel and solicitors.

From the 2010 biennial review, it is noted that the CPI(C) for
the reference period (i.e. July 2008 to July 2010) has increased
by 1.6%. The Administration has therefore proposed to
adjust the fees upward by 1.6% in accordance with the
level of inflation during the reference period. The impact of
economic changes after July 2010 will be reflected in the
next biennial review.
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BRy ) BHAR  EREEHEMEZE InAprl 2011, the Home Affairs Bureau informed the Council
HREEBNBEDRR - LUER (FIZEZE  that the Administration was in the course of drafting the
HREREBIARR) BAMEME21E - M= Legal Aid in Criminal Cases (Amendment) Rules to amend
EAEEDEREIN.6%WEZEFT  Rule 4 and Rule 21 of the Legal Aid in Criminal Cases Rules
BXBETHZRE - ZLRAMBETHEME  (LACCR). The proposed +1.6% adjustment to the criminal
FARFRAZEGHTE - BIRRILE  legal aid fees would be incorporated in the Amendment
BFA 0 WAE2012E3A 48K - B4R Rules. Such Amendment Rules were subsequently made by
F2MENETTABAT * the Criminal Procedure Rules Committee with the approval
of the Legislative Council and came into operation in March
2012. Details of the amendment to Rules 4 and 21 are as
follows:

EARAVIERT

(RIERMEEERRAD F4E5I B
ERGAESEAZEDNER 9% Amendments to Rule 4
ANBBBRESENEESE - BE
B4 (1) BRUMPBIONEEHEMIER  Rule 4 of the LACCR sets out the list of circumstances in
EEER ST EREGRHE - BFENH  which legal aid in criminal cases may be granted, subject to
M LR AT AR ESFEME  the applicant’s eligibility on means and merits. In the past,
BERF BEEFAMEZES - /LAY Rule 4(1) did not expressly cover proceedings where after an
EH EsFEESKREEREBEEMN EFE  acquittal or discharge, a reservation, reference or an appeal
> AREFRHES > WAIBRTIEEE  is made to the Court of Appeal (CA) and the Court of Final
B o Appeal (CFA). With the amendments to Rule 4, legal aid can
be granted to a person regardless of whether he/she has
been convicted of an offence in an appeal case heard in the
CA and the CFA.

E21{ZAMERT

TRAHEEEEDERANBESR B

BFEMBEEZESXEEREETNEN  Amendments to Rule 21
REREEMEEERIEGHNINER

AEVUR B Z & - BRI £ 21N E  In the course of reviewing the criminal legal aid fees, the
B RRENEMNEEERERFE  Administration has reached an agreement with the two

B - EXNT legal professional bodies on the revised fee structure and the
. fees payable to assigned solicitors handling criminal legal
(a) ZEfRILAE aid cases. The purpose of the amendments to Rule 21 is to

EETRT ) RABAT 2 B ER Improve the payment structure of the criminal legal aid fee
AT AT T /e - 2 System. Themain features are set out below —
REBMNKERZ "8— 1 19 - K
BITNERRET  ERILAENG
N S TR R T E - Before the revision, solicitors and counsel were paid
a fee for preparation of the case for trial or appeal,
irrespective of the time spent up to the first day of trial

(@) Preparatory work
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(b) EEFBWERE or appeal. Under the revised fee structure, preparation

\ PR — work will be remunerated according to the time
BE - VEREMESLRTRE g

EALTH TEBER, - £5E required.
FIRBET - 2B AIWEUR/\E  (b) Rationalization of fee items

ATEMNEREN - ,
In the past, only counsel was paid a “‘conference fee”
c) REECERNEHETEREAR with the legally aided person(s). Under the revised
BERE structure, a conference fee will also be payable to

solicitors on an hourly basis.

EEETR » M ERMNERZ

EETHEEREZEHET#%2E () Enhanced transparency for the fee setting and re-
B o FERMERTHOZRET » BRI =4 determination basis
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Before the revision, the fee payable to an assigned
lawyer was assessed after the work was done and
the case concluded. Under the revised structure, the
classification of a particular case and hence the rates, as
well as the required preparation time will be assessed
beforehand and marked on the brief when making the
assignment. Assigned lawyers will be allowed to view

HYBHREE - the bundle(s) before accepting assignments with a
(d) ECEEESREEHELET L RS%E view to agreeing the fees to be paid. They can also seek
] a re-determination of the agreed fees if circumstances
warrant this. These measures are designed to enhance
IERIEETHERLERT (PR the transparency of the fee structure.
Sfﬂzg Zﬁ ?)\] ERNEE LIRRE (d) Abolition of existing statutory cap or limit on fees

Under the revised fee structure, the statutory cap or
limit on fees payable to instructing solicitors have been
abolished.

UM ES B EE A RFDR
AR AR R A5

&t &l TWO-YEAR PILOT SCHEME TO PROVIDE LEGAL
ADVICE FOR LITIGANTS IN PERSON

ME - AR ERMARFRAYL

BEREANEHESREE - HRNR , . . .
A S S22 BT 4 2 22 A R0 S 48 B In recent years, the increasing number of litigants .|r? perspn
(LIPs) has posed a challenge to the Hong Kong civil justice
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system. Few LIPs know the court rules and procedures. This
causes them, the court and other parties in the proceedings
difficulties in progressing and trying the case. The difficulties
generally faced by LIPs include -

(@)

(b)

Lack of knowledge of the rules of procedural and
substantive law;

Lack of knowledge as to how to present their case at
the interlocutory stages and at the trial;

A sense of inequality and being disadvantaged where
the other party has legal representation; and

In some cases a sense of grievance induced by
perceived judicial irritation at having to deal with an
unrepresented litigant unfamiliar with the law and court
procedures.

Members of the Legislative Council, the Hong Kong Bar
Association (“Bar Association"), the Law Society of Hong Kong
(“Law Society"), the Judiciary and other stakeholders have
proposed that legal advice be given to LIPs.

In April 2011, the Administration informed the Council that
they planned to provide free legal advice to LIPs by means
of a new scheme running on a two-year pilot basis. In
November 2011 and February 2012, the Administration
submitted papers to the AJLS Panel briefing them on
the operational framework of the pilot scheme. The
Administration aims to launch the scheme in partnership
with the two legal professional bodies and with support from
members of other profession and the interested law firms/
chambers. The objective of the scheme is to provide legal
advice on procedural matters to assist LIPs who cannot afford
private legal services and who lack knowledge of their rights
and responsibilities. Specifically, the Scheme will be -

(@)

available to those who have commenced or are parties
to legal proceedings in the District Court, Court of First
Instance and Court of Appeal of the High Court, and
Court of Final Appeal;
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(b) available to those who have not been granted legal aid;
(¢ served on a first-come-first-served basis; and

(d) providing advice on civil procedural matters only for
different stages of the proceedings.

The LIPs office will be headed by a Centre-in-charge and
supported by one full-time or two part-time resident
lawyer(s) and community lawyers, who should have at least
two years' post-qualification experience and join the Scheme
in their personal capacity or in the capacity of a law firm (i.e.
in the firm's name) providing service on a pro bono basis. The
office is also supported by a para-legal and a clerical assistant
providing secretarial and administrative support.

The Administration informed the Council that the proposed
scheme was supported by the AJLS Panel after deliberation
at its meeting on 27 February 2012.

CERTIFICATE BY COUNSEL

In April 2002, the Council implemented an assistance
scheme to provide a legal aid appellant who has passed the
means test with a free certificate by counsel without which
he cannot seek a review of DLA's refusal to grant legal aid
under Section 26A of the Legal Aid Ordinance. Details of the
scheme and its operation have always been set out in annual
reports of the Council.

As at 31 March 2012, the Scheme had 78 counsel (46 civil
and 32 criminal) and 48 solicitors (37 civil and 11 criminal) on
the panel. In respect of the applications approved during the
year, the Council made a total of 37 assignments. Details are
as follows -



E1E 0 B R ALAE B

OPERATIONAINROLICYFANDIPROCEDURES

FIZ=ZEH Criminal Cases

P ] 260
Counsel Solicitors
(2) BRTBHFARDHBMEEN 31 31
Assignment to panel lawyers according to applicants' nomination
(b) BRTHBARLNIFAMEN (BN ERFRERRFBBA) 0 0
Assignment to non-panel lawyers (who have represented the
applicants in the appeal court) according to applicants’nomination
(© RUmm s NEIK T A MR 0 0
Assignment to panel lawyers by rotation
ENESL L 31 31
Total assignment
REZEH Civil Cases
K1EED 12EM
Counsel Solicitors
(a) DX FPFEANRBHBMELD 6 6
Assignment to panel lawyers according to applicants' nomination
b) BRTHBARBAIERMEM (HBR EREAKREBA) 0 0
Assignment to non-panel lawyers (who have represented the
applicants in the appeal court) according to applicants' nomination
(© Llwm s NEIR T A MERAE 0 0
Assignment to panel lawyers by rotation
DREMHBH 6 6

Total assignment

FE2011EFE4R1EE2012F3A31H#  From 1 April 2011 to 31 March 2012, there were 53 (41
B HEEL3R (A1IRMERMALI2R aiminal and 12 civil) applications. Of these, 37 (31 criminal
REZEMF) Bsm - B ' 375R (3157 and 6 civil) applications were approved and 16 (10 criminal
BEHROCREBERMN) BHFEEH# - 1658 and 6 civil) applications were rejected.

(10 ERGEROREEEN) BEH

1B o In respect of the 37 approved applications, 6 (criminal)
certificates by counsel stating that the applicants had
MZITREHRNERTE - EFER6M (FMIF  reasonable prospect of success and 31 certificates by counsel
Ef) REMBPAZHAPFZABTEE (25 criminal and 6 civil) stating that the applicants did not
#We FREE LIR30 (255"MZ=ZE  have reasonable prospect of success in their intended
HRERRERMY) BARBARMILE  appeals to the Court of Final Appeal were issued.

ER R A LRI RS IR E KT
For the 6 criminal cases which were certified by counsel

ERZORBEREMERERABSEHE  to have reasonable prospect of success, the Legal Aid
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SLHFBFENHSERG  EFEBEBERE  Department (LAD) had decided to grant legal aid in all of the
RPN R R AERE - cases.

201021 TEER201TE12FEMMET A table showing the statistics in 2010/11 and 2011/12 is

FiFRAT appended below -
2010F4818Z 2011F4R1HE
20113831 HRERIRE 201253831 HREMSRE
Applications Received from Applications Received from
1.4.2010t0 31.3.2011 1.4.2011 to 31.3.2012
M= RE  #EEt iE=S RE  #EEt
Criminal  Civil Total Criminal Civil Total
1. B&E

Applications

(@) #tf approved 44 7 51 31 6 37

(b) $B#8 rejected 13 11 24 10 6 16

(c) H1E aborted 1 0 1 0 0 0

85T Total 58 18 76 41 12 53

2. REMZERE
Certificate by Counsel
(@) BRE#E LHFEE 5 0 5 6 0 6
has reasonable prospect of success
(b) EEERE THFFE 39 7 46 25 6 31
has no reasonable prospect of success
#&5t Total 44 7 51 31 6 37

3. AREEE LREGENRN

Cases with reasonable prospect of success

(@) WEEREBERBERRERIER
=B

~
(@)
~

6* 0 6

legal aid granted upon review by
Director of Legal Aid (DLA)

(b) WERBERBRRIERIEM 0 0 0 0 0 0
EERY
legal aid not granted upon review
by DLA

(© EmAREBRF 1 0 1 0 0 0
withdrawn by applicant

@5t Total 5 0 5 6 0 6

*BRE—REGREIEERE  BHEFFREERIVL

including one case originally granted with legal aid but discharged by DLA afterwards
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415R) s RERGFRIEA T 33.3%
(H2010/11HEEMIBRTRE
2011/128EEHI125R) 5
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© ERERBAEMEPSRUEEE
BERHNBEDL » 2010/11EEMN
2011/124EE¥945100% o

B2011 /126 EREMNER - LB

$1,104,0008 TTAER AT KRR K Z2RD
RUEPSNER  FBEAT -

The statistics for the two years reveal that -

(@ the total number of applications has decreased by
30.3% (from 76 in 2010/11 to 53 in 2011/12), with a
decrease of 29.3% in criminal cases (from 58 in 2010/11
to 41 in 2011/12) and 33.3% in civil cases (from 18 in
2010/11t0 12in 2011/12);

(b) the percentage of cases certified by counsel to have
reasonable prospect of success has increased from 9.8%
in 2010/11 to 16.2% in 2011/12, with increase mainly
came from criminal cases as there were no civil cases
certified by counsel to have reasonable prospect of
success in 2010/11 and 2011/12; and

(©) the percentage of cases where legal aid was granted
by LAD in the light of the counsel certificates is 100% in
both 2010/11 and 2011/12.

In respect of applications received in 2011/12, HK$1.104
million was committed as fees for counsel and solicitors for
providing the certificates. Details are as follows -

BHRAHE BSRRAN ARMERA SIRGN FAEA BH
KEEEHEHA fast LT =1] fast g
Number of Counsel Total Solicitor Total
Cases Approved Fee/Case Counsel Fee Fee/Case Solicitor Fee Total Fee
== 31 $15,000 $465,000 $9,000 $279,000 $744,000
Criminal
R= 6 $40,000 $240,000 $20,000 $120,000 $360,000
Civil
b 37 $705,000 $399000  $1,104,000
Total
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