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Legal Aid Policy & Strategy
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Review of Supplementary Legal Aid Scheme
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The purpose of legal aid is to ensure that no one with
reasonable grounds for pursuing or defending a legal
action is denied access to justice because of a lack of
means. To qualify for legal aid, a person is required to
satisfy the means and merits tests as provided by the
Legal Aid Ordinance. In recent years, the financial eligibility
limits (FELs) of the Ordinary Legal Aid Scheme (OLAS)
and the Supplementary Legal Aid Scheme (SLAS) have
increased substantially, and the scope of OLAS and SLAS
has also been expanded. Whilst the Administration is still
gaining experience on the newly added proceedings, the
Council was invited to conduct a further review on the
scope of SLAS with a view to presenting a new round of
recommendations to the Administration. Towards this
end, the Council has formed a working group to follow up
on the review.

The working group met on a total of 3 occasions i.e.
18 March 2014, 26 May 2014 and 27 June 2014, and
exchanged emails thereafter to consider whether it was
necessary and feasible to further expand the scope of
SLAS and, if so, which type(s) of cases should be included.

In the course of the review, the working group studied
the written comments and views already expressed by
stakeholders including the Panel of Administration of
Justice and Legal Services (AJLS) of Legislative Council
(LegCo) and the two legal professional bodies, in particular
the Hong Kong Bar Association’s position papers on this
topic dated 20 July 2010 and 5 November 2012. The
working group also examined relevant statistics provided
by the Legal Aid Department (LAD) and reviewed other
materials.
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The working group submitted its report on the preliminary
findings of the review to the full Council for consideration
at its meeting held in January 2015. To facilitate further
discussion, supplementary information was sought from
the Home Affairs Bureau (HAB). Its return was received
in March 2015 and is being considered by the working
group. The Council will continue the discussion after the
report has been fine tuned.
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Bandwidths of Assessed Financial Resources for

Determining Contribution Payable under the Legal Aid
(Assessment of Resources and Contributions) Regulations
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Legal aid services are supported by public funds. Aided
persons, depending on the level of their assessed financial
resources, are required to pay a contribution proportionate
to their means. The scales of contribution rates under the
OLAS are prescribed in Part | of Schedule 3 to the Legal
Aid Regulations (LAR).

Paragraphs (a) and (b) of Part | of Schedule 3 to the LAR
set out the contribution rates for OLAS aided persons in
general, while paragraph (c) sets out the contribution
rates for aided persons of human rights cases whose
financial resources may exceed the OLAS FEL. Except
for the references to the OLAS FEL as prescribed under
Section 5(1) of the LAQ, the rest of the bandwidths are set
out in absolute dollar figures in the bandwidth tables of
the current LAR.
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BIBY_ERR (269,70073) :

S EMBEIR RIS -
Assessed financial resources $38 / KA EREBRED
B PN Payable contribution — amount / percentage of

Fxceeding Not exceeding assessed financial resources
@) < $20,000 $0
(b) $20,000 $40,000 $1,000
@ $40,000 $60,000 $2,000
(d) $60,000 $80,000 5%
(e) $80,000 $100,000 10%
() $100,000 $120,000 15%
@) $120,000 $144,000 20%
(h) $144,000 F @5t 25%

B EBIREE
OLAS FEL
[$269,620]
0] F&&@staEl $269,700 30%
B BHBIRER

OLAS FEL

[$269,620]
() $269,700 $369,700 35%
(k) $369,700 $469,700 40%
0] $469,700 $569,700 45%
(m) $569,700 $669,700 50%
(n) $669,700 $769,700 55%
(0) $769,700 $869,700 60%
() $869,700 $1,200,000 65%
@ $1,200,000 - 67%
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The Administration found it unable to further adjust the
OLAS FEL upward until the bandwidths are amended,
since otherwise, there will be an anomaly where the “lower
end” of the band (i.e. left column) in row (i) will be higher
than the “upper end”of that band (i.e. middle column).

To resolve the problem once and for all, the Administration
proposed to amend the bandwidth tables so that the
resources bandwidths will be represented as percentages
of the OLAS FEL rather than absolute dollar figures. The
bandwidths would then automatically be adjusted upon
any future OLAS FEL adjustments.

Besides, since only the OLAS FEL has been adjusted
upward in the amendment exercises in recent years, the
resources bandwidths are now unevenly distributed,
with some bands covering a very wide range of assessed
financial resources while some other covering a very
narrow range.

As such, the Administration also proposed to take the
opportunity to adjust the distribution of resources
bandwidths so as to maintain a more even distribution. To
maintain the real value of the first two tiers of contribution
payable in relation to the OLAS FEL, the Administration
also proposed to amend the current fixed contribution
amounts of $1,000 and $2,000 to 2% and 2.5% of the
aided persons’assessed financial resources respectively.

The threshold of assessed financial resources exceeding
which contributions begin to be payable is currently set
at $20,000, and the Administration proposed to change
it to 12.5% of the OLAS FEL (i.e. $33,702.5 by applying
the current OLAS FEL). In 2013, 7 195 out of 10 024
aided persons (or 72%) need not pay any contribution
at all as their financial resources were assessed to be
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below $20,000. Under the proposal, the percentage of
aided persons who do not need to pay any contribution
will increase by 9% to 7 847 based on the statistics in
2013. Aided persons with assessed financial resources
exceeding 12.5% of the OLAS FEL will need to pay a
contribution ranging from $674 (i.e. $269,620 x 12.5% x 2%)
to $67,405 (i.e. $269,620 x 25%), depending on the level
of their assessed financial resources. Further, for the aided
persons of human rights cases whose financial resources
exceed the OLAS FEL, their contribution amount would
range from $80,886 (i.e. $269,620 x 30%) to 67% of his/her
assessed financial resources.

The Council was briefed by HAB on the above proposal
before its briefing to the AJLS Panel in February 2015 on
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its plan to introduce the amendment regulations for the
revised set of bandwidths of assessed financial resources.
On the same occasion, the Council was also given to note
that upon making the amendments to the LAR as set out
above, the Administration would adjust the OLAS FEL,
together with the SLAS FEL, upward to reflect the CPI(C)
changes by way of a LegCo resolution. The last adjustment
implemented in June 2013 had taken into account the
CPI(C) change of +3.7% between July 2011 and July 2012.
For the coming adjustment, the Administration proposed
to increase the OLAS and SLAS FELs by 7.7% to $290,380
and $1,451,900 respectively to reflect the accumulated
change in CPI(C) recorded between July 2012 and
July 2014. The Administration would move the LegCo
resolution to adjust the FELs of OLAS and SLAS in the
second quarter of 2015.
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Review of Criminal Legal Aid Fees
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LAD engages counsel and solicitors in private practice to
undertake litigation work in respect of criminal legal aid
cases. The scale of fees payable to these lawyers as well as
the fee assessment mechanism are prescribed in Rule 21
of the Legal Aid in Criminal Cases Rules under the Criminal
Procedure Ordinance (Cap. 221). While legally the scale
of fees only binds LAD, the Department of Justice (DoJ)
adopts the same fee scale on an administrative basis
in engaging counsel in private practice to prosecute in
criminal cases on behalf of the Government, with a view
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to ensuring that neither LAD nor DoJ would have any
advantage in competing for lawyers. For the same reason,
fees for duty lawyers providing legal representation under
the Duty Lawyer Scheme are also based on the brief
fee payable by DoJ to engage counsel to appear in the
Magistrates' Courts as prosecuting counsel.

Since 1992, the Administration has been reviewing these
fees on a biennial basis, having regard to changes in
consumer prices during the reference period, actual or
anticipated difficulties in engaging the services of private
counsel and solicitors, and other factors such as the state
of the economy and office rentals. The last biennial review
was conducted in 2012.

As stated in the last annual report, the Administration
initiated a comprehensive review in 2014. In March 2014,
HAB formed a working group comprising representatives
from the Hong Kong Bar Association and the Law Society
of Hong Kong, as well as government representatives
from LAD and DoJ to review the rates of criminal legal aid
fees. At the Council meeting held on 17 March 2015, HAB
briefed the Council that the two legal professional bodies
had made submissions on the review of criminal legal
aid fees system and the working group held its second
meeting on 2 March 2015 to go over the submissions.
The Administration would study the submissions and
aim at convening the next working group meeting in
two to three months’ time. Subject to the deliberations
and progress of discussions at the working group, the
Administration would introduce legislative amendments
to implement the recommendations of the review. HAB
would continue to keep the Council informed of the
progress.
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Lawyers Removed from Panel Applying to Re-join the
Legal Aid Panel
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Where a legal aid certificate is granted, the Director of
Legal Aid may act for the aided person through lawyers
employed in LAD. If the Director does not act for the
aided person, he or the aided person may select a solicitor
or counsel to act for him from the panels of counsel and
solicitors maintained by the Department.

Counsel or solicitors holding current practising certificates
may apply to join the Legal Aid Panel, unless the Director
is satisfied that there is good reason to exclude them
by reason of their conduct in any particular case or
their professional conduct generally. Currently, there
are more than 800 counsel and 2 200 solicitors on the
Panel. Counsel or solicitors on the Legal Aid Panel may be
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removed if: (a) they request to be removed from the Panel;
or (b) they cease to hold a current practising certificate; or
(o) their unsatisfactory performance is of a serious nature
that they are removed from the Panel by the decision of
the Departmental Committee on Monitoring Assignments
to Counsel and Solicitors (DMC).

Lawyers removed under (a) and (b) may apply to re-join

the Panel if they hold a current practising certificate. For

(0), there is no guideline on how to deal with applications

from those lawyers to re-join the Panel until LAD

implemented new procedures in late 2014. With the new
procedures, lawyers removed under (c) can only apply
to re-join the Panel at least 3 years since the date of their
removal from the Panel. When applying to re-join the

Panel, the lawyer is required to submit the following:

a) the Panel Entry Form;

b) all relevant information in support that he/she is
suitable for readmission to the Panel and handling
legal aid cases; and

c) two references from two senior members of the
profession, one of whom must be from a different
firm or chamber from that of the lawyer, confirming
that the lawyer is a fit and proper person to handle
legal aid cases. “Senior members of the profession”
refer to those lawyers who have had at least 20 years'

post qualification experience.

In considering the application for re-joining the panel, the
DMC will take into account the information provided by
the lawyer and consider on a case by case basis whether
the lawyer is a “fit and proper person”to handle legal
aid cases. Factors to be considered include the lawyer’s
experience, knowledge of legal aid requirements, history
of performance in handling legal aid cases, reasons for
removal from the Panel, the lawyer’s performance in
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handling cases since removal and any other relevant
matters such as whether professional disciplinary or
criminal proceedings have been found substantiated
against that lawyer.

If the application is rejected, the lawyer will be given
an opportunity to make representations which will be
evaluated by the DMC. The decision made by DMC after
evaluating the representations is final. Counsel and
solicitor applying to re-join the panel will be informed of
the decision of the DMC in writing.

The above-said new guidelines for lawyers removed from
the Panel applying to re-join the Legal Aid Panel were
briefed by LAD at the Council meeting held in December
2014. The same could also be obtained from the website
of LAD.
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Assignment of Legal Aid Cases vis-a-vis Improper

Touting Activities
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In March 2014, HAB informed the Council of the concerns
expressed by the insurance / taxi / minibus trades about
possible touting activities by certain solicitors / recovery
agents vis-a-vis the LAD’s lawyer nomination system under
Section 13 of the Legal Aid Ordinance (LAO), and the
Administration’s follow-up actions taken so far.

The above-said matter was discussed at the Council
meeting held in the same month. From the meeting,
Council members noted that under Section 13 of LAO,
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aided persons has a right to nominate their own lawyers.
The nominated lawyers who handled the most number
of cases could not be presumed to have connection
with recovery agents or be related to improper touting
activities. They might be well-known in a particular field
for their good service and known to the aided persons by
words of mouth. LAD welcomed members of the trades
to provide the Department with details of the cases or
evidence of the improper conduct on the part of the
nominated lawyers such as deliberately lengthening the
litigation process so as to generate more legal costs or
being connected to recovery agents. LAD would stand
ready to conduct thorough investigation and take follow-
up action as in the way in which representations against
the grant of legal aid from the third party or the opposing
party were handled.

The Council was also given to know that LAD had been
working with the two legal professional bodies to combat
improper touting activities, and the work would continue.
As a measure to improve the assignment system, with the
endorsement of the Council, LAD introduced a “declaration
system”in September 2013. Under the system, each aided
person will be asked to declare that the nomination, if
any, is made entirely out of his/her own free will and he/
she has not agreed to share any damages, property or
costs which he/she will recover from the proceedings
with any person(s) including the solicitor nominated. The
nominated lawyer, if unable to accept the above condition
incorporated in the assignment letter, will be obliged to
return the case papers to LAD.

The issues relating to improper touting activities were also
discussed at a meeting between the Council and the Law
Society in October 2014. Both parties exchanged views on
the ways to address the problems arising from the issues.
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It was also understood that the Law Society had set up a
sub-committee to look into the issues and the Director of
Legal Aid was invited to sit on the sub-committee.

To demonstrate if the assignment of legal aid work has
been affected by improper touting activities or not, the
Council considered that the best way was to increase
the operational transparency of LAD by publicising the
related statistical data. To this end, the Council through
its task force on the dissemination of legal aid information
has reviewed the LAD's statistics on case assignment and
made recommendations on the matter.
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