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New Bandwidths of Assessed Financial Resources for
Determining Contribution Payable under the Legal Aid
(Assessment of Resources and Contributions) Regulations
and New Financial Eligibility Limits for Legal Aid
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Legal aid services are supported by public funds.
Aided persons, depending on the level of their
assessed financial resources, are required to pay a
contribution proportionate to their means. The scales
of contribution rates under the Ordinary Legal Aid
Scheme (OLAS) are prescribed in Part | of Schedule
3 to the Legal Aid (Assessment of Resources and
Contributions) Regulations (LAR).

Last year we reported that HAB would introduce the
amendment regulations so as to implement a revised
set of bandwidths of assessed financial resources for
determining contribution payable under the LAR so
that the bandwidths are more evenly distributed. The
proposed amendments will also avoid the need for
regular legislative amendments in future to keep the
bandwidths up-to-date with the financial eligibility
limit under the OLAS as may be revised from time to
time. The resources bandwidths will be represented
as percentages of the OLAS FEL rather than absolute
dollar figures used before. The bandwidths will then
automatically be adjusted upon any future OLAS
FEL adjustments. Upon making amendments to the
financial resources bandwidths, HAB would adjust the
OLAS FEL, together with the SLAS FEL, upward by 7.7%
to reflect the accumulated change in Consumer Price
Index (C) (CPI(C)) recorded between July 2012 and
July 2014.

The Council noted that with effect from 17 June 2015,
the financial resources bandwidths and contribution
rates have been revised for the OLAS, and the
financial eligibility limits for OLAS and SLAS have
been adjusted upwards to $290,380 and $1,451,900
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respectively effective 17 July 2015. The contribution
payable by aided persons under OLAS is now as
follows:

W35 3R SHEZEL R Rz 51828
Financial Resources Contribution Rates Contribution Payable
$0 - $36,297.50 - $0
$36,297.51 - $72,595.00 2% $726 - $1,452
$72,595.01 - $108,892.50 2.5% $1,815 - $2,722
$108,89251 - $145,190.00 5% $5445 - $7,260
$145,190.01 - $181,487.50 10% $14519 - $18,149
$181,487.51 - $217,785.00 15% $27,223 - $32,668
$217,785.01 - $254,082.50 20% $43,557 - $50,817
$254,08251 - $290,380.00 25% $63,521 - $72,595
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Review of Criminal Legal Aid Fees
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The Coundil is glad to see the implementation of the
new contribution rates and the financial eligibility
limits.

At present, lawyers in private practice engaged to
undertake litigation work in respect of criminal cases
on behalf of LAD are remunerated in accordance
with the Schedule to the Legal Aid in Criminal Cases
Rules (LACCR) (Cap. 221 sub. leg. D), which specifies
the fees payable to counsel and solicitors for criminal
cases in different levels of Court. The Department
of Justice (DoJ) draws reference to the same scale
of fees administratively to engage counsel in private
practice to appear for the Government in criminal
cases. With LegCo's support and the collaborative
efforts of the Government and the two legal
professional bodies, the payment structure of the
criminal legal aid fees system was enhanced in March
2012 with the introduction of a ‘marked brief system”
The Government has also undertaken to review the
revised rates of criminal legal aid fees in two years'
time upon the implementation of the enhanced
system.
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As reported before, in March 2014, HAB set up a
working group to review the rates of criminal legal
aid fees. Members of the working group include
representatives from the Hong Kong Bar Association
and the Law Society of Hong Kong, as well as
government representatives from LAD and DolJ. In
February 2016, HAB informed the Council of the
proposed package of increases in criminal legal aid
fees. Details are elaborated in the ensuing paragraphs.

(@) A 50% increase for counsel

Having regard to the nature of work and professional
duties to be discharged by counsel, and the fact
that the legal aid fees payable to counsel were not
substantively increased in the 2012 review, the
working group has proposed a 50% increase in
criminal legal aid fees for counsel (which will include
the 7.7% CPI(C) increase for the reference period from
July 2012 to July 2014). Under the working group’s
proposal, the hourly rate for counsel appearing before
the Court of First Instance for criminal legal aid cases
will be increased from the current $1,530 to $2,300.

(b) A 25% increase for instructing
solicitors

The fees payable to instructing solicitors were
increased by about 60% (from $460 to $740) in the
2012 review. After deliberation, the working group
has proposed a 25% increase in the criminal legal aid
fees for instructing solicitors (which is also inclusive of
the 7.7% CPI(C) increase for the reference period from
July 2012 to July 2014). Under the working group’s
proposal, the hourly rate for instructing solicitors
handling criminal legal aid cases at the Court of First
Instance will be increased from the current $800 to
$1,000.
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(c) A 40% increase for solicitors acting
as both advocate and instructing
solicitor in the District Court

The existing LACCR also specifies fees payable to
solicitors acting as both advocate and instructing
solicitor (“solicitor advocates”) in the District Court.
Similar to the rates for counsel, the rates for solicitor
advocates in the District Court were not substantively
revised in the 2012 review. Noting the proposed
50% increase in counsel fees and 25% increase for
instructing solicitors’ fees, the working group has
proposed a 40% increase in the criminal legal aid
fees for solicitor advocates in the District Court,
from the current hourly rate of $1,260 to $1,770. It
is believed this is a reasonable level of remuneration
commensurate with the heavier job responsibilities
of solicitor advocates handling legal aid cases, while
maintaining the relativity with the increased fees for
counsel and instructing solicitors.

(d) New fee items for Solicitor
Advocates with higher rights of
audience

As regards the new category of fees for solicitor
advocates with higher rights of audience, they would
be calculated based on the proposed new fees
payable to counsel at the higher courts, and adjusted
further upwards according to the percentage
difference between the fees payable to counsel and
solicitor advocates in the District Court (i.e. 15.48%
higher for preparation or first day Court hearing,
11.48% higher for additional preparation and 28.02%
higher for refresher). For illustration, the proposed
preparation fee payable to a solicitor advocate with
higher rights of audience in the Court of First Instance
will be the existing preparation fee payable to counsel
in the Court of First Instance first adjusted upwards by
50%, then further increased by 15.48%. Accordingly,
the proposed preparation fee payable to counsel and
solicitor advocates for Court of First Instance cases
would be $18,390 and $21,240 respectively. The
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working group believes this is a reasonable level of
remuneration for solicitor advocates as they perform
the dual roles of advocate and instructing solicitor.

The Council was informed that in the course of
deliberation by the working group, they have
examined the legal aid fees in some relevant overseas
jurisdictions. Due to structural differences, the use
of caps and much lower civil legal aid rates payable
in some overseas jurisdictions, the working group
found it difficult to compare the Hong Kong legal aid
fees system with those of overseas jurisdictions. For
example, in the United Kingdom, most civil cases are
no longer covered under the legal aid scope, save for
limited types of cases, such as those involving children.
In New South Wales of Australia, the rate payable to
civil assigned-out lawyers is lower if the case is lost
and the costs are paid by the Government. In Ontario
of Canada, whilst in some cases the hourly rates for
criminal legal aid cases may seem to be higher than
those paid in Hong Kong, the payments are however
capped by the number of hours payable. Besides,
in some overseas jurisdictions where the civil and
criminal legal aid fee rates may seem to be on par, very
often it is because they are paying rather low rates for
civil cases.

The Council also noted that as explained to the two
legal professional bodies, since the systems for civil
and criminal cases are different, the working group
was of the view that differences between the rates
for remunerating lawyers in different practices should
continue to be allowed. Hence, the working group
has focused on working out reasonable fee rates
for lawyers undertaking criminal legal aid cases and
fostering a consensus on the proposed increases with
the two legal professional bodies.
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Assignment of Lawyers to Legally Aided Persons
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It was noted that HAB had consulted the LegCo
Panel on Administration of Justice and Legal Services
on the proposed package of increases in criminal
legal aid fees as set out above on 22 February 2016.
The Criminal Procedure Rules Committee made the
Amendment Rules to the LACCR on 4 May 2016.
HAB had served a notice to the LegCo for moving
a resolution in LegCo in June 2016 to effect the
legislative changes.

The Council is looking forward to the commencement
of the new criminal legal aid fees payable to counsel
and solicitors.

In September 2013, LAD introduced a “declaration
system” for assignment of legal aid cases to
address the public concern on improper touting or
champerty. The system is designed to ensure that
nominations of lawyers are made out of the aided
persons own free will without agreeing to share any
damages, property or costs which they may get in the
proceedings with any person(s) including the lawyers
nominated, the lawyers’ employees, agents or claims
agents. Corresponding clauses are also set out in the
assignment letters issued to lawyers as assignment
conditions. A nominated lawyer who is unable to
accept such conditions will not be allowed to take up
the assignment.

At the meeting of the LegCo Panel on Administration
of Justice and Legal Services in March 2015, the two
legal professional bodies requested LAD to review
the terms under the “declaration system” with a view
to tightening the conditions of assignment to panel
lawyers further. LAD has since completed the review
and the assignment letters to lawyers have been
revised incorporating the suggestions of the two
professional bodies.

The Council welcomes the changes and is also glad
to know that LAD will continue to work with the Law
Society, which has set up a sub-committee, with a



TREERAI R KB Legal Aid Policy & Strategy

51

MEImEDEAOFEE - FEL
EATMBXET  FIRERD
FEREZUHAANE LB RInE
(EE

¥ NSPIESES CC e/ G RN )
KNEEZEEEBRNZA
B BIBRZEFEEERAAR
H/ANAZRZ - RO HENE
BERBEANNTANREERTE
B e

FRMA CERERMSA) $13
O MEEZ M AMRBITH
% AENMERE BRI M
o R AT A AP Ml 722 U BA A 22
EHVEERY - FEEBRABN
2B ARz AR EER RN 2
KEETIETEMAKED » R
EWZHMARBOREIM / KR
EgAX N EMBNHERER R
TR MRS EELEFER Y
MREARLET  BRIFFLARE
REVIER » FEE-RASIEL
BxREm/ KenREHFRE
REMARER - FEEBSINE
B BRRAEILDERAERERS
SEREE2015E3F%1TH
W ZENEHERZBAZ
BRERME FHELRELH
ITAAREGZEI  LETER
Y TNEEHIR R RITA M
REWERF - ERVEEREST
H - ZEBHHEMARBAL
ENAENFER > CEZWERE
IRIRAIER -

e

directorate officer from LAD as member, to study how
to assist legal aid applicants to deal with improper
touting activities.

The Council understands that under section 13 of the
Legal Aid Ordinance, aided persons have the right to
select any lawyers in private practice who are on the
Legal Aid Panel, if they so desire, to handle their own
legal aid cases. LAD will adhere to the fundamental
principle that the aided person's interest is of
paramount importance when distributing legal aid
work to lawyers on the Panel. As long as the solicitor/
counsel nominated by the aided person has obtained
the relevant experience and expertise required to
take up the assignment, and no previous records
of unsatisfactory performance in handling legal aid
cases, LAD will normally accede to and will not reject
an aided person's choice of solicitor/counsel unless
there are compelling reasons to do so. On various
occasions including the meeting of LegCo Panel on
Administration of Justice and Legal Services in March
2015, LAD has explained that it was improper for the
Department and would be a slur on the character
and professional integrity of the nominated lawyer for
LAD to enquire if the nomination was promoted by
some kind of questionable conduct on the part of the
lawyer concerned. In judicial review cases, any such
enquiry might also be interpreted as an unnecessary
and improper attempt to influence the outcome of
legally aided proceedings.
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