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Certificate by Counsel Scheme
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The Overview
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Under section 26A of the Legal Aid Ordinance, a
person who has been refused legal aid in respect of
his/her appeal to the Court of Final Appeal (CFA) may
seek a review of the Director of Legal Aid’s refusal
within 28 days of the decision. The application for
review must be accompanied by a certificate by
counsel stating that the person has a reasonable
prospect of success in the appeal to the CFA and the
grounds for that opinion.

If the above-said person has been refused legal aid
other than on ground of means, he/she may apply
to the Council for the provision of a certificate by
counsel free of charge under an assistance scheme. In
respect of civil cases, a certificate by counsel will only
be provided if the case has been heard by the Court of
Appeal and the intended appeal to the CFA is related
to a judgment or decision or order on the substantive
merits of the case as opposed to an interlocutory
decision or order by the Court of Appeal.

The assistance scheme administered by the Council
has been implemented since April 2002. Details of its
operation have all along been set out in the Council's
annual reports.

From 1 April 2015 to 31 March 2016, the Council
received 74 (68 criminal and 6 civil) applications for
the provision of a certificate by counsel. For the 68
applications of criminal cases, the most common type
of case the legal aid appellants were involved was
“trafficking in a dangerous drug’, which accounted for
41.2% of the total number of criminal applications.
For the 6 applications of civil cases, there was no
overwhelming majority types of case. Of the 74
applications, 59 (55 criminal and 4 civil) applications
were approved, 11 (9 criminal and 2 civil) applications
were refused and 4 (criminal) applications were
aborted by the Council.

In respect of the 59 approved applications, the Council
made the following assignments for the provision of
counsel certificate-
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Criminal Case
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Counsel Solicitor

appellants’nomination

(@) FkTFHEE LIFARANEMED

Assignment to panel lawyers according to legal aid
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(b) FkTiEE LR ARBRIEZMEID
(ZBIREF BRERREE LIRA)
Assignment to non-panel lawyers (who have
represented the legal aid appellants in the appeal court)
according to legal aid appellants’nomination
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Civil Case
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Assignment to panel lawyers according to legal aid
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(b) FRTiEE LR ARBRAEZMEID
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Assignment to non-panel lawyers (who have
represented the legal aid appellants in the appeal court)
according to legal aid appellants’nomination
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59 certificates by counsel were issued in respect of
the applications approved during the period from 1
April 2015 to 31 March 2016. Of these, 5 (4 criminal
and 1 civil) certificates by counsel stated that the legal
aid appellants have reasonable prospect of success in
their intended appeal to the CFA and 54 (51 criminal
and 3 civil) certificates by counsel stating that the legal
aid appellants do not have reasonable prospect of
success.

For the 5 (4 criminal and 1 civil) cases which were
certified by counsel to have reasonable prospect of
success, the Legal Aid Department (LAD) agreed to
grant legal aid to 4 (criminal) appellants after review.
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2014-2015FE K% 2015-20164F A table showing the statistics in 2014-2015 and 2015-

ERGIt5IRMT 2016 is appended below —
2014541 HZE201543 531 kRIS | 20155481 HZE 201643 A31 BEHKMEE
For Applications Received from For Applications Received from
1.4.2014 t0 31.3.2015 1.4.2015t031.3.2016
== RE SN Pl RE
Criminal Civil Total Criminal Civil
FiE
Applications
(a) k4t 55 12 67 55 4 59
approved
(o) #iE 17 0 17 9 2 1
refused
(c) #HIE 1 1 2 4 0 4
aborted
(d) #El 3 0 3 0 0 0
withdrawn
2it 76 13 89 68 6 74
Total
KERIMIERR
Certificate by Counsel
() INBE&EN S LIRS 6 3 9 4 1 5
certified to have reasonable
prospect of success
) BINLTEEN S BFEE 49 9 58 51 3 54
certified to have no
reasonable prospect of
success
Hit 55 12 67 55 4 59
Total

BEENZ LIFGENRY

Cases with reasonable prospect of success

(a) ZEEBERERIRME 3 3 6 4 0 4
BER
legal aid granted upon
review by LAD

(b) BEEEERAIKIRME 3 0 3 0 1 1
EEE
legal aid not granted upon
review by LAD

Hit 6 3 9 4 1 5
Total
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Legal aid was not granted to the appellant as he would not continue his appeal to CFA in respect of his civil case.
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The statistics for the two years reveal that —

a)  the total number of applications in 2015-2016
has decreased by 16.9% (from 89 in 2014-2015
to 74 in 2015-2016), with decrease of 10.5%
in applications of criminal cases (from 76 in
2014-2015 to 68 in 2015-2016) and 53.8% in
applications of civil cases (from 13 in 2014-2015
to 6in 2015-2016);

b)  the percentage of cases certified by counsel
to have reasonable prospect of success has
decreased from 13.4% in 2014-2015 to 8.5% in
2015-2016; and

c)  the percentage of cases where legal aid was
granted by LAD in the light of the counsel
certificates has increased from 66.7% in 2014-
2015 to 100% (excluding the civil case in which
the appellant decided not to continue his
appeal to CFA) in 2015-2016.

In respect of the applications received and approved
in 2015-2016, $1.56 million was committed as fees for
counsel and solicitors for providing the certificates.
Details are as follows —

FHMEBEHE | BRIEN | XENER | EFR4AEN |B2RRRRT| BRRH
Numberof | X#IfiZ: 2it 2 A Total Total Fee
Applications | Counsel Fee/ Total Solicitor Solicitor Fee
Approved Case Counsel Fee Fee/Case
FIERG 55 $15,000 $825,000 $9,000 $495,000 $1,320,000
Criminal case
REZRHG 4 $40,000 $160,000 $20,000 $80,000 $240,000
Civil case
=81 59 $985,000 $575,000 $1,560,000
Total

EHIT B 2002F4 AL
%k - &4 H26,880,0007T
RERFEITIERBHER -

Since the implementation of the assistance scheme in
April 2002, a total of $26.88 million was committed for
the provision of certificate by counsel.
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Panel of Counsel and Solicitors
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In providing the service under the assistance scheme
administered by the Council, the Council maintains
a panel of counsel and solicitors. To join the panel,
counsel must have at least 10 years’ practising
experience and for solicitors, 7 years. In addition,

both the counsel and solicitors must have handled
at least 3 Court of Appeal (CA) or Court of Final
Appeal (CFA) cases in the past three years. Senior
counsel are exempted from the minimum experience
requirements. At present, there are 68 counsel and 44
solicitors on the panel.
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