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Legal aid services form an integral part of the legal system and
play an important role in contributing towards upholding the
rule of law in Hong Kong. The policy objective of legal aid is
to ensure that all those who comply with the regulations of
the Legal Aid Ordinance, Cap. 91 (LAO) and have reasonable
grounds for pursuing or defending a legal action in the courts
of Hong Kong will not be denied access to justice because of a
lack of means. Thus, to qualify for legal aid, a person is required
to satisfy both the means test and merits test as provided by the
LAO.

From 9 February 2018, a person whose financial resources do
not exceed $302,000 is financially eligible for legal aid under the
Ordinary Legal Aid Scheme which covers civil proceedings in the
District Court or higher courts, and legal aid in criminal cases.
The corresponding upper limit for the Supplementary Legal Aid
Schemeis $1,509,980.

“Financial resources” means the aggregate of a person’s monthly
disposable income multiplied by 12 and disposable capital. A
person’s disposable income is his gross income minus deductible
items as specified in the Legal Aid (Assessment of Resources
and Contributions) Regulations, Cap. 91B (“the Regulations”).
A person’s disposable capital consists of all assets of a capital
nature, such as the sum of his credit balance, money due to him,
the value of the person’s interest in non-money resources, the
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value of business or share in a company etc., unless such items
should be excluded under the Regulations.

In recent years, there have been concerns over the misuse/
abuse of the legal aid system in Hong Kong. In response to the
requests of the Legislative Council Panel on Administration of
Justice and Legal Services (AJLS), the Home Affairs Bureau (HAB)
briefed the Panel in July 2017 on measures implemented by the
Legal Aid Department (LAD) to prevent the misuse of the legal
aid system. The briefing also covered the criteria for assigning
lawyers in private practice to handle legal aid cases. The LASC
was informed about this in the same month of the year. Details
are reproduced in the ensuing paragraphs.

Measures to Prevent Misuse of Legal Aid

Processing of applications

The merits test for civil cases is stipulated in section 10(3) of the
LAO which reads “A person shall not be granted a legal aid
certificate in connection with any proceedings unless he shows
that he has reasonable grounds for taking, defending, opposing
or continuing such proceedings or being a party thereto”. To
ensure that only those cases with reasonable grounds are
granted legal aid, all legal aid applications are processed by Legal
Aid Counsel of LAD.

In conducting the merits test, LAD will consider the background,
evidence available and legal principles applicable to the case.
Before issuing a legal aid certificate, LAD must be satisfied
that there are reasonable grounds or points of law involved
which makes it desirable to grant legal aid so that the matter
may be submitted to the Court for decision or judgment. If
complicated legal issues are involved in the application, LAD may
seek independent legal opinion from counsel in private practice
on the merits of the application under section 9(d) of the LAO
("section 9 opinion”).
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OEEED) F1003)KRETHIEEERE) Section 10(3) of the LAO sets out the criteria where the Director
EER (TER,) ) JERBRTEEN of Legal Aid (DLA) may refuse legal aid. These include cases
R PINEBAEZEEEERFTR where only a trivial advantage would be gained by the applicant
SREINEMEF R - BB AKRERE from such proceedings, or the applicant has failed to provide
EERE CEEGED) B0 RATRE relevant documents to LAD as required under section 9(b) of the
FIMEBESI M o IRIR OXREDI) 26 LAO. According to section 26 of the LAO, if an application for

e WEERBRIE - RRAATRES legal aid is refused, the applicant may appeal to the Registrar of
EREIERBERE LS - BAEES the High Court in Chambers whose decision is final.
BELIAERMGNEE » HREREK

RIE e Statistics relating to legal aid applications are set out in the table
BREZERRBIRABERRIIANT below —

R=i%#8 Civil legal aid

BEMNRBHE 16 288 15 165

No. of applications received 14733

HHENBZRE
No. of certificates granted 7526 7058 6878

R HMIENEE
No. of applications refused:

- ERU B EREH 912 814 786
on means

- e =
ENRIEHES 5 583 5227 5294
on merits

FHREBERAENHE
No. of appeals against DLA's decisions:

- FSEQFNEY L3R 809 705 750
appeals heard

- t%ﬁ'f%g 32 38 28
appeals allowed

f= %8 Criminal legal aid

BEMNRBHE 3717 3630

No. of applications received 3567

HHENESEE
No. of certificates granted 2690 2521 2 641

REERIENEE
No. of applications refused:

-ERUFERER 38 47 25
on means

-ERREBEEH 823 921 817
on merits

EEHRENESHE g 4
No. of certificates granted by the Judge

10

7 EERVERERSHR—FARE -
Note: Certificates may not be granted in the same year as the applications were received.
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Monitoring approved applications

To ensure the continuation of legal aid is justified in terms of
the merits of the case, LAD will issue legal aid certificates that
are limited to certain scope of work or specific steps in the
proceedings for approved applications. Any extension of the
certificate will be subject to ongoing review on the merits of
the case when more information and evidence is unfolded
or obtained. Legal aid certificates will be discharged if LAD
considers that there are no longer reasonable grounds to
continue the proceedings, such as cases in which the factual or
medical evidence is unfavourable to the aided person, or costs
to be incurred in the proceedings are disproportionate to the
estimated amount of damages to be recovered.

Misuse / Abuse of Legal Aid

The LAO and its subsidiary legislation provides mechanisms
to prevent misuse/abuse of legal aid. Under section 23 of the
LAO, any person seeking or receiving legal aid who knowingly
makes any false statement or representation when furnishing
the information required shall be guilty of an offence and liable
on summary conviction to a fine at level 3 (i.e. $10,000) and
imprisonment for 6 months. Anyone who believes that an
applicant or aided person has furnished false information on the
merits or means may provide relevant details to LAD. Pursuant
to section 11 of the LAO and regulation 8 of the Legal Aid
Regulations, Cap. 91A (LAR), the DLA may revoke a legal aid
certificate if he is satisfied that the aided person has knowingly
made a false statement concerning any information furnished
by him; or has wilfully failed to disclose his financial resources or
any material fact concerning his financial resources, etc. Under
regulation 9 of the LAR, LAD may recover from that person all
costs paid or payable. LAD may also refer the case to the Police
for follow-up actions. According to section 17 of the LAO,
a court or judge may also order the aided person to pay the
costs of DLA. Applicants are informed/reminded of the relevant
regulations by an “Important Notice” provided by LAD. Follow-
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up actions taken by LAD regarding misuse/abuse of legal aid in
2014 to 2016 are summarized below —

BEAEEENEE
Revocation of legal aid certificate

ARUHSBEBERENE R RENBEREE

Referral to the Police after discharging or 26 25 20
revoking certificate
WEFNERE

. 4 2 2
Conviction

i BECEEBEBEENERRVER—FAENESFRENGERES -

Note: Referrals to the Police and convictions may not be made in the same year as the certificates were discharged or revoked.

RIE CEEABD) B HEMA
EHRREENERERESL RIZHE
o MEREBFETABRERARE
(CEERERP) REKRE > ERABD
EREATERZAATRBHEME
5 RRABZF -EEEREBHEBA
MITRRABREREERER  ZEES
s AL LUERIERI RS » L H
BHRE - DRERLRIER < EE
s AMRERRE (RERL) %
THRIEHN SO REMREIRZE
ARBSERAEEBERLE LR H
RERBRALRIE

B RELEBZEMAVEEEE

R / B AEERE0ESR
RHOBE - S RABERES - K
t RERAEBZELRTT HHE
B A EE R SE R AR RS
CE G

MERBBX AT - R ARBRES
BERETRIZBRERERF 788
HEE - REPLAEBRNERES
MEMPRIBEETER > REMHES

Pursuant to regulation 11 of the LAR, if anyone applies for legal
aid after repeated refusals, DLA may order that no consideration
shall be given to any future application made by that person for
a period of up to 3 years if it appears to DLA that his conduct
has amounted to an abuse of the services provided by the LAO.
In considering whether the conduct has amounted to an abuse
of legal aid, LAD will examine the applicant’s previously refused
applications, the merits of those applications and the outcomes
of any legal aid appeals therefrom. A legal aid applicant
aggrieved by any order or decision made by LAD may, pursuant
to section 26 of the LAQO, appeal to the Registrar of the High
Court whose decision will be final.

Legally-aided cases involving judicial review

Concerns about the misuse/abuse of the legal aid system are
mainly related to cases of judicial review (JR). Hence, HAB has
submitted information on processing legal aid applications
involving JR and related statistics to the AJLS Panel.

As explained in the HAB's submission, legal aid will only be
granted to applicants who can show reasonable grounds for
conducting JR proceedings. The criteria for conducting the
merits test for legal aid applications involving JR are the same as
those for other civil legal aid applications. The number of legal
aid applications involving JR received by LAD and the number
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EERERTE AN ERMER - 7£2014 of legal aid certificates granted in 2014 to 2016 are tabulated
220165FF  ERERESNANEE below —

RAEERBEE NP HNEERTEH

BRIWT :

2014 2015 2016
BESRAAERNEEREHE"
No. of legal aid applications involving JR received":

B R A 2= *
<|) ﬁ%%ﬁ%uﬁﬁ%ﬁﬁﬁ’]@uﬁgﬁg ) . 98 248 144
cases related to non-refoulement claims

(i) WLANE RELEBZINRESE 168 259 293
cases other than (i)

Total 266 500 437

BEEEREA L EEEEHE
No. of legal aid certificates granted for cases involving JR":

() BepBRBEERNEEESHE
.« 52 62 9
cases related to non-refoulement claims

(i) ORUINE KRB EBRNEREEZHE 22 45 18
cases other than (j)

B 5
fﬁl%’ﬁl 74 107 27

£t Notes:

# EREERAMEEERFBNE—FAH#E -

Certificates may not be granted in the same year as the applications were received.

* HREBRBFMREENAEZEIR  FEERERENEEHERN - 7N MBFARAREEEIENBE LFEES
MARAEMREIZE  WAZZBREBERRHER - AAIRE OZREMN) RREER - WESAREEERER » A5
AERBHERLPFERR  WHEEEE —SEEERE -

The provision of publicly-funded legal assistance for non-refoulement claims is not within the scope of the legal aid services
provided by LAD. However, if claimants are aggrieved by the decisions of the Immigration Department or Torture Claims Appeal
Board and wish to challenge them by way of judicial review, they may apply for legal aid in accordance with the LAO. They may
also apply for legal aid for applying for release from the detention by relevant authorities and recovering damages for unlawful

detention.
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BREEBREGNEREAHRSE

Total legal expenditure on legally-aided cases involving JR in the
financial years 2014-15, 2015-16 and 2016-17 is also tabulated
below —

BREEENEGREREASE

M E (BB ) LR EEEFRERARENT S X
Financial year Total legal expenditure on Expenditure on JR cases as a percentage of
cases involving JR total legal aid costs of the year
($ million)
2014-15 22.7 4.00%
2015-16 29.4 5.17%
2016-17 36.3 5.02%
3 SRAEEREMNEEER N REA R R ENEL EEEENEEMBRX -

Note: The total legal expenditure on cases involving JR may include the expenditure for cases where the legal aid certificates were not

granted in the same year.
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Assignment Criteria of Lawyers

Assignment of lawyers to aided persons

Section 13 of the LAO provides that where a legal aid certificate
is granted, DLA may act for the aided person through Legal Aid
Counsel or assign any lawyers in private practice on the Legal
Aid Panel selected by either the aided person if he so desires,
or DLA. To this end, LAD has devised a set of criteria on the
assignment of legal aid cases and uploaded it onto the LAD's
website.

LAD has also issued a “Manual for Legal Aid Practitioners”
setting out the guidelines for conducting legal aid cases. The
guidelines state that it is the duty of assigned lawyers to conduct
proceedings and decide on what steps to take in the interests of
the aided person. To this end, they should familiarise themselves
with the provisions of the LAO and related regulations that are
relevant to the conduct of legal aid cases. Assigned lawyers are
required to check, among other things, the scope of the legal
aid certificate and will be remunerated only for the work done
within the scope. If there is a need to incur unusual and large
expenditure, assigned lawyers should obtain prior approval from
LAD. Assigned lawyers are also under a duty to report to LAD
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on progress of the cases and any suspected misuse/abuse of
legal aid by the aided persons. They must also understand their
responsibility to the legal aid fund and pay attention to relevant
provisions on the operation of DLA' first charge.

In assigning cases to lawyers on the Legal Aid Panel, LAD
adheres to the fundamental principle that an aided person’s
interest is of paramount importance. In light of legal advice and
precedent cases, when an aided person nominates by himself a
lawyer pursuant to section 13 of the LAO, LAD takes the view
that the nomination should be given due weight and should
not be rejected unless there are compelling reasons. These
include unsatisfactory past performance and disciplinary action
taken against the nominated lawyer, or language requirements
of the proceedings which are likely to undermine the aided
person’s interest in the proceedings and/or to put the legal aid
fund in jeopardy, or the aided person has made repeated or late
requests for change of lawyer without reasonable grounds. LAD
will base on the above criteria to determine whether the choice
of lawyer is appropriate. If the nominated lawyer is considered
not appropriate or is handling a number of cases exceeding the
assignment limit, LAD will ask the aided person to nominate
another Panel lawyer and assess the newly nominated lawyer for
appropriateness. In this way, the lawyer eventually assigned will
be agreeable to both the aided person and LAD.

Limits on assignment of lawyers

Since 2013, LAD has tightened up enforcement of the limits
set on the number of assignments handled by a lawyer and the
cumulative amount of legal aid fees payable (where applicable)
as stipulated in the Manual for Legal Aid Practitioners, covering
civil and criminal cases of all categories. If the number of
assignments taken up by a nominated lawyer has exceeded
the limit, LAD will ask the aided person to nominate another
Panel lawyer. The number of cases handled by the solicitors and
counsel with most assignments in 2014 to 2016 is tabulated
below:
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B ZEZM Civil Cases

B4 12 i P E L] 1? i P E L] A P E 1]
Rank Solicitor Counsel Solicitor Counsel Solicitor Counsel

1 129 31(0) 28 (3)
2 82 28(8) 45 30(0) 42 28 (2)
3 65 28 (0) 45 29(1) 41 25(1)
4 50 28 (1) 44 27 (1) 40 25(1)
5 50 27 (10) 43 26 (0) 40 25(0)
6 49 27 (1) 43 25 (4) 40 25(0)
7 49 26 (0) 42 25(0) 40 25(2)
8 47 26 (0) 42 25(0) 40 25(0)
9 47 26 (1) 41 25(0) 40 24.(1)
10 47 26 (0) 41 25(0) 39 23(0)

g ORANBFRIRBEEIREZREENHE - TREZHTINEFAREBLEFAIERREENEESE LR (260 :
45RMEZ 5 KA : 25RER) - F20165F  ERMEAREMAREREEBEENEERE  AEACEZRNITFASEL L
R BHEZRREEHEES -

Note: The figure in () indicates the number of section 9 assignment(s). Figures in the shaded areas have exceeded the then
assignment limits of 45 cases for solicitors and 25 cases for counsel. In 2016, two counsel were assigned civil cases despite
exceeding the assignment limit as the newly assigned cases were related to the cases assigned to them earlier.

FIEZEM Criminal Cases

B4 EW P E 1] éﬁ P E L] REm P E L]
Rank Solicitor Counsel Solicitor Counsel Solicitor Counse

1 23
2 18 21 21 18 30 23
3 18 21 19 18 27 20
4 16 19 19 17 19 19
5 16 17 17 17 17 18
6 16 17 16 17 17 17
7 15 16 15 14 15 17
8 15 16 14 14 15 16
9 14 16 14 14 15 16
10 14 16 13 13 15 16

i MAEFAEERAHBEEEENEZRREEARENEENHE - TRELIMNBFRRCBELHERTERREEMNEZES
BLR (30REZR) - 720165F  §—2EMAREREERENER  RHEEEZRNITESEL LR - BNHERK
REFEEZE -

Note: The above figures do not include the number of pre-certification advice assignment. Figure in the shaded area has exceeded
the then assignment limit of 30 cases. In 2016, one solicitor was assigned a criminal case despite exceeding the assignment
limit as the newly assigned case was related to the cases assigned to him earlier.
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To address the concern about the assignment of too many legal
aid cases to a small number of lawyers, LAD conducted a review
on the assignment limits recommended revisions in 2017. As
reported in the last report, relevant revisions as follows —

e

{&&THI
Before Revision

EfERT#R

After Revision

e RE 1 45REAR R=E  3vREAR

Solicitor Civil: 45 cases Civil: 35 cases
M= 30RERFCOBITLEERER (LEE | HIFE : 25REXENSETERER (MURE
FELRERE) FNELFRERE)
Criminal: 30 cases or $600,000 in legal aid Criminal: 25 cases or $750,000 in legal aid
costs (whichever occurs first) costs (whichever occurs first)

REEED RE : 25RE%E RE : 20R@E%

Counsel Civil: 25 cases Civil: 20 cases
A% 30RERFKI120BTTERER (LR | A1 25 REXRNIS0ETTERER (MR
FEELFRERE) FEELFRERE)
Criminal: 30 cases or $1.2 million in Criminal: 25 cases or $1.5 million in
legal aid costs (whichever occurs first) legal aid costs (whichever occurs first)

RETEMUEZRERHEMN LR
Sh o ERBTEZBERA—RBUR - HX
EMZNRRERTRENEBREIR
BER MERZREAEHREE R
ZRREMBAIEERRERBEAR
5 Al ERRER TAARRILR -
Blanie B E AR B B PT R AR ERA
EXNBREZRM  XNHERRT#
EXANF G (FINERERERM
PELXABRRKEELMNE—FioE
LED

RETNRMAERRKERS R LR
FIRAEMBHREIRER RN —REBER
ER2018FTH2HEEAER -

AR BRI R ER R

RITBAE RENBERRIER &
REALAARNMEEZEZEXERE

Apart from revising the assignment limits, LAD also proposed
that as a general policy, a counsel who has earlier given
a favourable section 9 opinion would not be assigned to
handle the case if legal aid is subsequently granted. However,
exceptions could be made in special circumstances such as there
is no other counsel with the required experience and expertise
available to handle the case, or it is in the interest of the aided
person to do so (e.g. in containing the amount of first charge to
be borne by the aided person as in damages claim cases).

Both the new assignment limits and the general policy of
assigning counsel to provide section 9 opinions took effect from
2 January 2018.

Declaration system for legal aid applications

As a measure to combat improper touting or champertous
activities, LAD introduced a declaration system for legal aid
applications in September 2013 after consulting the Council and
the two legal professional bodies. The system seeks to ensure
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that aided persons nominate lawyers of their own free will and
that they have not agreed to share with any person(s) (including
nominated lawyers or their employees, agents or claims agents)
any damages, property or costs which they may recover in the
proceedings. LAD also reminds legal aid applicants to report to
LAD staff if they are approached by any person claiming to offer
assistance in applying for legal aid or suggesting nomination of a
particular lawyer. Aided persons may contact and consult LAD if
they need advice on the choice of legal representatives.

Monitoring performance of assigned lawyers

LAD has an established system to monitor the performance of
assigned lawyers. The Departmental Monitoring Committee
chaired by DLA evaluates the performance of assigned lawyers
in handling legal aid cases and the number of legal aid cases
assigned to individual lawyers. LAD’s directorate officers also
keep all assigned cases under regular review to ensure that there
are no improprieties or undue delays in the handling of legal aid
cases. Disciplinary actions taken by LAD against Panel lawyers
in relation to handling of legal aid cases in 2014 to 2016 are
shown below —
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No. of advisory letters issued

FCERHIREL

Unsatisfactory Performance/Conduct
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No. of lawyers placed on the Record of

11 7 14
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Panel

No. of lawyers removed from the Legal Aid

PR E RS ERAEERANE REMEREERESR
Prevention of the Misuse of the Legal Aid System and Assignment of Lawyers in Legal Aid Cases

37



£F¥R 2017/18 Annual Report

L4 - BREBAEE2015F Tk — AR
ERRERGTRLARERZMMNERD
Bt Esmtst - Wik S IRZZLIINE
EBRREZRNER  ERECEKEM
BEEEZ -

NBHE

BE—EBRRNARENREENHT
MIfE  BEREGRIZDEREE
EREBHNDEREERS - SF18MN
MBRELIEE » WEBFE ~ i
T BREBER  BREBETSE
BINAREERRIBA T 12 - BRY 2
REBENEMFIN  FEREBFEBAAQ
RBERER  BARMBAEBHARMN
ERZERBNERN - EHEERE
EE AR AN HERRASR AT
BERAEEE  DRMEAE LIRS
stk AT R R LB R Z AR
B ERABVEEREARBALHR
REMBBATER  ARHARRA/=
F - ERBEARSEIEETHEAR
BB -

ARIFEREEERE R DERESER
ANECRMER » LLIBRARKRIR
EMREEEERNBBMFELNS
B o WEEEER LFFERERREN
RINRAAG B R AEBRIKIEE
EERNLHFEDRTREAS IR
ERABRIZEMNALENZE - B8
AR - EBHOERETREBRNER
HEHBARSL » 120164 - THEMN
43TRABH  RE2TRENR  NBE
BEENR  —LAZEBEREMAWRE
BHUEE WA LHREREER
MEBRARERBRER RS /
MBS - BN - FERE RN EE
REBWEERAT (—RESREFP
A HAEMEEBXAERERHA

Furthermore, in 2015 the Independent Commission Against
Corruption completed a corruption prevention study on the
assignment of civil cases to private practitioners and experts
and made a number of recommendations on strengthening
procedural supervision. LAD has implemented the key
recommendations.

Public Education

The Government has been stepping up publicity and educational
efforts through various channels, including reminding the
public not to abuse the use of legal aid. LAD is committed to
promoting legal aid services by organising and participating in
various activities, and enhancing public understanding of such
services via websites, booklets, announcements in public interest
on television and radio, etc. Apart from explaining how the
merits test works, LAD emphasizes to the public the importance
of proper application for and use of legal aid services. These
include a reminder that legal aid applicants may be prosecuted
for making false statements or furnishing incorrect information;
and if a person has repeatedly applied for legal aid to the extent
that his conduct has amounted to an abuse, DLA may order
that no consideration shall be given to any future application
made by that person for a period of up to three years. LAD will
continue with its efforts on public education in future.

The Council appreciates the efforts of LAD to prevent the
misuse and abuse of the legal aid system and to enhance public
understanding of the assignment of lawyers in legal aid cases.
The low success rates of appeals against DLA's decisions to
refuse legal aid and legal aid appeals in JR cases reveal that legal
aid applications have been properly and impartially processed.
Contrary to speculations, not many legal aid applications for JR
have been approved. In 2016, only 27 out of 437 applications
were approved. It is also noted that but for legal aid, some of
the JR cases may not have been able to reach the Court of Final
Appeal (CFA) for a decision which clarifies/develops the law in
the relevant area. For instance, in two leading legal aid test
cases concerning the eligibility for right of abode of: i) persons
born in Mainland China adopted by Hong Kong permanent
residents; and ii) domestic helpers who have lived in Hong Kong
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for more than 7 years, the CFA judgments have resulted in
immigration policies being either established or reaffirmed.

To further enhance public understanding, LAD has implemented
the Council’s suggestion that more statistics be published in its
annual report. Greater detail of the legal aid information that
has been disseminated and is suggested to be disseminated
by LAD may be found in the “Dissemination of Legal Aid
Information” section of this report.
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