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Scheme of Provision of

Certificate by Counsel
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Under section 26A of the Legal Aid Ordinance, a person who
has been refused legal aid in respect of his/her appeal to the
Court of Final Appeal (CFA) may seek a review of the Director
of Legal Aid’s refusal within 28 days of the decision. The
application for review must be accompanied by a certificate
by counsel practising in Hong Kong stating that the person
has a reasonable prospect of success in the appeal and the
grounds for that opinion.

To assist persons who lack means to seek a review of legal aid
refusal in respect of his/her appeal to the CFA, the Council
has implemented an assistance scheme. A person who has
passed the means test for legal aid may apply to the Council
for the provision of a certificate by counsel free of charge. In
order to prevent abuse of the scheme, each applicant can
only apply once for a certificate in respect of the same case.
For civil cases, a certificate by counsel will only be provided
if the case has been heard by the Court of Appeal (CA) and
the intended appeal to the CFA is related to a judgment or
decision or order on the substantive merits of the case as
opposed to an interlocutory decision or order by the CA.

From 1 April 2019 to 31 March 2020, the Council received 42
applications for the provision of a certificate by counsel. The
most common type of criminal case involved was “trafficking
in dangerous drugs” accounting for 53.6% of the total
number of applications in respect of criminal cases. As for
civil cases, more than half of the applications were related to
judicial review. Of the 42 applications, 30 were approved, ten
were refused, one was withdrawn and one was aborted.
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EOZEB29 KEINIERRHEF » H13iF Of the 29 certificates by counsel issued, seven certificates
BEEAGAENS IREHE  B022% stated that the applicants had reasonable prospects of success

NRBI S AR PR T AEN AR in their intended appeal while 22 stated that they did not.
H o

For the seven cases certified by counsel to have reasonable
EFGE SR AR s A S SEN S prospects of success, the Legal Aid Department (LAD) granted
LREENES ERIERE GHER) £ legal aid to five of the applicants after reviewing the matter.
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7£2018-2019FE 22019-20204F E#HEIKH The relevant statistics on the applications received in 2018-

EiEMEESGTROT - 2019 and 2019-2020 are set out in the table below —
1.4. 2018 31.3.2019 1.4.2019 - 31.3.2020
Criminal Case | Civil Case Total Criminal Case | Civil Case
& Applications
%t Approved 42 14 56 24 6 30
#4E Refused 4 4 8 3 7 10
#4&1E Aborted 1 0 1 0 1 1
A4 E Withdrawn 0 0 0 1 0 1
&1t Total 47 18 65 28 14 42

O & HEAZIFIERS Certificates by counsel issued

EEEN s LIRBERN
Cases certified to have reasonable 11 2 13 4 3 7
prospects of success

LEENS DIREERY
Cases certified not to have 31 12 43 20 2 22
reasonable prospects of success

=3t Total 42 14 56 24 5 29

HAEN S LIFBHEZRY Cases certified to have reasonable prospects of success

ZFEESHERREEEY
Legal aid granted after review 10 2 12 4 1 5

by LAD

BEREERRNARREERIEY
Legal aid not granted after review 0 0 0 0 2 2

by LAD
21T Total 10* 2 12 4 3 7

* RERET-ERBEHFNRBARGES AR EEMB I EREITERBRHNEE -
Excluding one of the applicants in the approved civil cases has not responded to the Council on matters
concerning the nomination of solicitor for the preparation of certificate by counsel.

# E-RRAEMIBEAENS LIRGENNEZRGT - REAREGRIFT—HEERBEWEEEER -
In one criminal case certified by counsel to have reasonable prospects of success on appeal, the applicant has
not submitted a fresh application for review by LAD.
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The above statistics reveal that —

(a

the total number of applications in 2019-2020 has
decreased by 35.4% (from 65 in 2018-2019 to 42 in
2019-2020), with a decrease of 40.4% in the number of
applications for criminal cases (from 47 in 2018-2019 to
28 in 2019-2020) and 22.2% for civil cases (from 18 in
2018-2019 to 14 in 2019-2020);

the percentage of cases certified by counsel to have
reasonable prospects of success in 2019-2020 has been
more or less the same as last year (23.2% in 2018-2019
and 24.1% in 2019-2020); and

the percentage of cases where legal aid was granted by
LAD in light of the counsel certificates has dropped from
100% in 2018-2019 (excluding the case for which the
applicant has not submitted a fresh legal aid application
to LAD for review) to 71.4% in 2019-2020.

For the purpose of the provision of certificate by counsel,

one counsel and one solicitor from the panel of lawyers

maintained by the Council will be assigned for each successful

scheme application. The fees paid to assigned counsel and

solicitor for the provision of a certificate are fixed.

The scheme administered by the Council is funded by public

funds. The Council is duty-bound to exercise prudence

when considering adjustment to the level of fees to lawyers

assigned under the scheme. In a recent review of the fees,
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the Council decided to increase the fixed fees to counsel by
53% to $23,000 for criminal cases and by 45% to $58,000
for civil cases. As for solicitors, the fixed fees were increased
by 44% to $13,000 for criminal cases and by 45% to
$29,000 for civil cases. In conducting the review, reference
has been made to the increase in the Consumer Price Index
(C), and the recent adjustments to criminal legal aid fees
and the Solicitor's Hourly Rates for taxation in civil cases.
Consideration has also been given as to whether there is any
difficulty in identifying suitable lawyers to perform the work
required under the scheme. The revised fees took effect
from 16 December 2019.

In 2019-2020, a total of $1.011 million was committed as
fees for counsel and solicitors to provide certificates for the 30
approved applications. Details are as follows —

HALERISE B AEImZEH ELE§at BREH
Number of Counsel Solicitor Total
Applications Approved Fees Fees Fees
EESS
Criminal Case 24 $392,000 $232,000 $624,000
REZEH
Civil Case 6 $258,000 $129,000 $387,000
Bt 30 $650,000 $361,000 $1,011,000
Total ' ' o
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To join the panel maintained by the Council, counsel must
have at least ten years’ practicing experience and for solicitors,
seven years. In addition, both counsel and solicitors must
have handled at least three CA or CFA cases in the past three
years. Senior counsel are exempted from the minimum

experience requirements.

As the administrator of the scheme, the Council has the
responsibility to ensure that counsel and solicitors on the
panel possess both relevant experience and sound knowledge
of the laws and practices relating to appeal procedures
and requirements for appeal to the CFA. To perform this
duty, the Council conducted an exercise in 2019-2020
inviting panel lawyers to provide information to update their
experience records. The Council also took the opportunity
to invite members of Hong Kong Bar Association and The
Law Society of Hong Kong, who have not yet registered with
the Council, to join the panel. As at 31 March 2020, the
number of counsel and solicitors on the panel were 64 and
33 respectively.
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