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Scheme of Provision of Certificate by Counsel
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Under section 26A of the Legal Aid Ordinance, a person who
has been refused legal aid in respect of his/her appeal to the
Court of Final Appeal (CFA) may seek a review of the Director
of Legal Aid’s refusal within 28 days of the decision. The
application for review must be accompanied by a certificate
by counsel practising in Hong Kong stating that the person
has a reasonable prospect of success in the appeal and the

grounds for that opinion.

To assist persons who lack means to seek a review of
legal aid refusal in respect of his/her appeal to the CFA, the
Council has implemented an assistance scheme. A person
who has passed the means test for legal aid may apply to
the Council for the provision of a certificate by counsel free
of charge. In order to prevent abuse of the scheme, each
applicant can only apply once for a certificate in respect of
the same case. For civil cases, a certificate by counsel will
only be provided if the case has been heard by the Court of
Appeal (CA) and the intended appeal to the CFA is related to

a judgment or decision or order on the substantive merits of

the case as opposed to an interlocutory decision or order by
the CA.
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From 1 April 2020 to 31 March 2021, the Council received
26 applications for the provision of a certificate by counsel.
The most common type of criminal case involved was
“trafficking in dangerous drugs” accounting for more than
half of the total number of applications in respect of criminal
cases. As for civil cases, 38% of the applications were
related to personal injuries. Of the 26 applications, 12 were

approved, 13 were refused, one was withdrawn.

Of the 12 certificates by counsel issued, two certificates stated
that the applicants had reasonable prospects of success in

their intended appeal while ten stated that they did not.

For the two cases certified by counsel to have reasonable
prospects of success, the Legal Aid Department (LAD) granted

legal aid to one of the applicants after reviewing the matter.
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£ 2019-2020 F [E J 2020-2021 F [E # 3% The relevant statistics on the applications received in 2019-
KRB R SEITAIR AT 2020 and 2020-2021 are set out in the table below —

1.4.2019 to 31.3.2020 1.4.2020 to 31.3.2021

FlEsen | RESH | it MESg | RESE | 8t

: Criminal Case : Civil Case : Total : Criminal Case : Civil Case : Total

EHiF Applications

$k#tt Approved 24 6 30 10 21
4B Refused 3 7 10 7 51
# 4% 1 Aborted 0 1 1 0 0 0
A Withdrawn 1 0 1 1 : 0 T

Bt Total 28 14 42 18 8 26
BAENS LFEERN 5 ? ? ? 5

Cases certified to have
reasonable prospects of
success

FAENS HFGERE : : : : :
Cases certified not to have : : : E E

: : : : : 0 - 10
reasonable prospects of
success

21t Total 24 5 29 10 2

BFaEN 2 LiIFBEEM Cases certified to have reasonable prospects of success

KEREBZBRREMLE

e 3 :
Legal aid granted after review
by LAD :

KRREBBRAIITIAE
HOERED

Legal aid not granted after
review by LAD

%1 Total 4 s 7 0 22

*ORBREEP - EZRERANRIBEARALERNBRIERZMDBINEARRINEABARENEER -
Excluding one of the applicants in the approved civil cases has not responded to the Council on matters concerning the
nomination of solicitor for the preparation of certificate by counsel.
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The above statistics reveal that —

(@  the total number of applications in 2020-2021 has
decreased by 38% (from 42 in 2019-2020 to 26 in
2020-2021), with a decrease of 35.7% in the number
of applications for criminal cases (from 28 in 2019-
2020 to 18 in 2020-2021) and 42.9% for civil cases
(from 14 in 2019-2020 to 8 in 2020-2021);

(b)  the percentage of cases certified by counsel to have
reasonable prospects of success in 2020-2021 has
dropped from 24.1% in 2019-2020 to 16.7% in 2020-
2021; and

(c)  the percentage of cases where legal aid was granted
by LAD in light of the counsel certificates has dropped
from 71.4% in 2019-2020 to 50% in 2020-2021.

For the purpose of the provision of certificate by counsel, one
counsel and one solicitor from the panel of lawyers maintained
by the Council will be assigned for each successful scheme
application. The fees paid to assigned counsel and solicitor for

the provision of a certificate are fixed.

In 2020-2021, a total of $534,000 was committed as fees
for counsel and solicitors to provide certificates for the 12

approved applications. Details are as follows —

Fi/ =244 Criminal Case 10
RERM CviCase 2
2.t Total 12

KiEImzE A #ImeEHA
Counsel Solicitor
Fees Fees
$230,000 $130,000 $360,000
$116,000 $58,000 $174,000
$346,000 $188,000 $534,000
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