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Legal Aid for the 21st Century: Trends in the developed economies.

 Professor Alan Paterson OBE, FRSE, Strathclyde University, Scotland

‘In England, justice is open to all---like the Ritz Hotel.’  Justice Mathew 1830-1908 quoted in R. E. Megarry Miscellany-at-Law (1955).

 ‘Access to Justice is a social good: the ability to participate in public redress or resolution systems is a measure of the health of any system of government....’ The Law Society of England and Wales, Access to Justice Review 2010 para 1.2

Good morning, ladies and gentlemen. I bring you greetings from the International Legal Aid Group, a community of the leading policymakers and researchers in the developed legal aid world, of which I am currently the Chair. I should begin by conveying my thanks  to the Legal Aid Services Council and its Chair Mr Paul Chan,  for kindly inviting me here today and for providing  me with  this unique platform to address the four jurisdictions represented today at the Cross-Strait Legal Aid Conference 2011.
 
Access to Justice as a phrase can be traced back to the nineteenth-century but as a concept it is a comparative newcomer to the political firmament, coming into frequent usage only in the 1970s.  Even a cursory examination of the literature reveals that the access to justice debate has many strands. In this century, the principal ones have been about (a) enhancing state sanctioned dispute resolution processes (b) measuring the incidence of justiciable problems and people’s response to them (c)  and  the challenge of providing adequate legal services to those who cannot afford them in a way that is affordable to the taxpayer and providers. However, new aspects emerge – or old ones in a new guise,  almost on a daily basis. Some of the more interesting being: what has geography to do with access,
  what role is there for public legal education and thirdly could simplification of the law solve significant access to justice problems.
   The last is a reference to holistic access reform admirably epitomised in the Australian Government’s recent  Strategic Framework for Access to Justice in the Federal Civil Justice System:  
Improving access to justice requires a broad examination of how the system and its various institutions influence each other and work together to support or limit people’s capacity to address legal problems and resolve disputes. Reforming one or more of the individual institutions or programs might assist current clients or users but will not provide sustainable access to justice benefits or increase the number or profile of beneficiaries. A whole of system examination is needed.
 

I agree with this.   Nevertheless, for reasons of space and time my lecture will be confined to a narrow definition of access to justice, namely, ‘access to affordable publicly funded legal assistance’ i.e. legal aid.    

The History of Legal Aid

 ’Those who don’t know history are destined to repeat it.’ 
   
We stand today on the threshold of only the latest, albeit one of the larger, crises to confront publicly funded legal services in the developed economies, in its relatively short global existence. However, before we stumble into knee jerk coping strategies it might be as well to have a brief review of the history of legal aid in these jurisdictions. As Cappelletti  and Garth told us in 1978 legal aid programmes can be classified in terms of four models. The charitable model  ( the private profession acting pro bono – free of charge ); the compensated private lawyer model ( judicare ); the salaried staff attorney model and the mixed model  ( a combination of the second and third models ).
From the early days of legal aid  – there is Scots legislation on civil legal aid from 1424 and criminal legal aid in 1587 – although some of the work was paid by the Government it was essentially the charitable or pro-bono model which prevailed.   On the plus side it did some good and it instilled the values of pro bono work in younger members of the profession – rather as university law clinics in a range of countries ( South Africa, Australia, Canada, USA, and the UK )  do now. On the downside it was a severely means tested, inconsistently applied, and variable quality service.  The charitable model, which is rooted in a social contract based view of the legal profession persisted until well into the 20th century in many parts of the world and still does in some, in this century. Even in countries which abandoned it in 20th century, however, it has re-emerged in certain contexts usually at the hands of the really large law firms.   Probably the earliest example of a salaried model came with the legal aid societies of the USA in the early 20th century, followed by    the legal services made available to members of the armed forces in the UK during World War Two to assist them with marital breakdown.  It was these that led  to the introduction of a peacetime legal aid scheme in the UK available to a large section of the population.  The English proposals in the late 1940s  intended legal aid to be available to the middle income as well as the poor  and expected almost half the civil funding would go to the salaried provision of advice work and divorce. The implementing legislation made provision for this but the English profession fearful that middle class privately paying clients would disappear to be the clients of a salaried National Legal Service  eased the Government away from the notion of a salaried provision on the grounds that it would be too expensive and too difficult to recruit,
 opting instead for a compensated private lawyer model ( judicare ). Indeed this model is the most common model in countries with highly developed programmes. The first significant examples of the salaried staff attorney model came in the USA in 1965 with the war on poverty movement. Other jurisdictions have now followed this model e.g.  Ireland and Finland. Inevitably there are a range of countries that have a mix of the judicare and salaried models e.g. the Netherlands, Canada, Australia, Finland,  Hong Kong and to a much lesser extent in England and Wales and Scotland.

So how do we account for the evolution in the development of legal aid in the developed economies? Why is judicare the dominant model?  The influence of the legal professions is a part of the answer. Legal aid programmes are overwhelmingly concentrated in the areas of law which the profession felt most comfortable in supplying: criminal, family and personal injury.  Other factors are the propensity for divorce in a country ( which in turn was influenced by whether the country was predominantly Catholic or Protestant in religion ). The form of one’s welfare state is relevant  e.g. whether it is rights based or whether it includes no fault compensation for accidental injury. In the UK the welfare state introduced in the 1950s was not a rights based model and legal aid was not related to the evolution of the welfare state there, unlike Scandinavia. Legal aid tends to develop more in common law countries with an adversarial approach to trials and truth finding as opposed to the civilian countries using the inquisitorial approach to truth finding. However, the Netherlands is an exception to that rule as are some of the Scandinavian countries. Crime rates are relevant, as are the unpredictability of costs. In countries like Germany or Scandinavia where legal costs are more predictable than in the UK, legal expenses insurance has made much greater headway  than it has in the UK. It can be important to distinguish expenditure on outside litigation legal services – which common law countries tend to be better at ( with the exception of the Netherlands ) and in-litigation services, which  at one time were more generously provided ( more the population was eligible ) in civilian counties, especially in the North of Europe. 
  You will note that I did not include a reference to the European Convention of Human Rights.
 That is because historically  it  has played relatively little part in the evolution of legal aid programmes in countries with developed economies, although that has begun to change. The Convention has played a greater part in some European countries e.g. the expansion of civil legal aid in Ireland or the introduction of criminal legal aid in all of the ’new’ entrants to the EU in 2009, but the wide variation in per capita spend on legal aid around Europe  indicates that the Convention does not clearly mandate high levels of per capita expenditure in a jurisdiction.  Ironically it may well play a greater part in preserving certain areas of legal aid spend in the future as the impact of the recession in the world economy and the credit crunch leads to cuts in legal aid expenditure in countries with developed economies.
The theoretical justification for state based legal aid.   

Why do Western states  fund legal aid?   It is an almost universally accepted tenet of modern political philosophy, as it was for thinkers as diverse as Rousseau, John Stuart Mill, and Dicey, that  effective and equal access to law is a fundamental part of the rule of law and thus the democratic legitimacy of the State . Substantive legal rights, the argument runs, are of little value to citizens if the latter lack the awareness, capacity, facilities or wherewithal to recognise, or enforce these rights or to participate effectively in the justice system. This then is the argument for providing legal services ( broadly defined ) to those who cannot afford to pay even reasonable and proportionate legal costs.
  It is sometimes also argued that legal services are good for individuals whether they appreciate it or not, but this argument too often amounts to a brand of paternalism that has few modern day supporters.   Assisting people to vindicate their legal rights is a societal or a public good every bit as much as it is an individual or private one. 
 It may not directly benefit the user of legal services,  but it should ‘con​tribute to a more procedurally just society—that is, a society in which law is helped to meet its intended goals, is applied more fairly, and achieves greater public support’.  In the words of  John Griffiths, the argument for provid​ing publicly funded legal assistance is:
  
[N]ot that they are a form of wealth, not that they are good for people, not that social change will result from distributing them, but rather that the just operation of the legal system demands a more equal distribution of the use of facilities col​lectively believed to be important to the realisation of legal entitlements and pro​tections. 

Challenges for Legal Aid  and Access to  Justice   
So much for the justification for publicly funded legal assistance , but it leaves a range of questions unanswered, which have become more prominent in modern and post-modern thinking on legal aid in recent years . These are: The role for strategic planning ; questions of affordability, rationing and prioritisation; and the problem of  integrating supply and demand. 
Strategic planning .  Where the predominant model of publicly funded legal assistance  is judicare, the control of legal aid programmes tends  to lie partly in the hands of the legal profession as the principal providers, in part because of their ability to decide what services they will provide and what they will not. However,  their political influence will vary with the strength of the professional bodies and their relationship with the Government. In the early years of judicare in the UK, the professional body of solicitors – the Law Society administered the legal aid fund but their strategic vision for legal aid was quite cautious – keep the money for areas of legal work that the profession does a lot of e.g. crime, family and personal injury. Both the charitable and the judicare models of legal aid delivery  were individuated, reactive and unfocused in approach  – responding to perceived demand  as seen by then profession, rather than forward thinking, strategic planning. This meant that the social welfare law areas, debt, housing, employment and welfare benefits tended to be neglected.  Gradually concern grew at the implicit conflict of interest in a situation where the professional body paid its members Government money for legal aid work. So legal aid in countries like the UK, Canada, and Australia moved into the hands of an independent legal aid board or commissions whose members were appointed by the Government but independent of the Government on a day to day basis. However, sometimes the boards ( as in Scotland for many years )  are given narrow remits – namely , to safeguard the legal aid fund, whereas in other jurisdictions the Board was entrusted with some aspects of policymaking,  such as, having the duty to monitor the provision of legal aid in different parts of the country and to try to avoid geographic gaps in provision – “advice deserts” as they are called, appearing.  It might be thought that the narrower the  stated policy remit of the boards the more strategic the  policymaking would be by the Government Department ultimately responsible for Justice, however this does not always occur.  In smaller jurisdictions where there are few civil servants responsible for legal aid much of the detailed policymaking will inevitably fall to the board, whatever its remit. Further if the Government Department is unsure of the direction of travel then consistent  planning  may be beyond them  as has happened in England for long stretches in recent times.
   As was observed in 2010
 ‘government has been unclear if it wants the Legal Services Commission to act as controller of the budget, driver of access to justice or regulator of legal aid providers.’    Where the independent commission is consistent with its policy ( as in England and Wales ) the tendency is for the consistent policy to win. However, such successes are bought at a price. Where the independent board or commission has a policy remit and staff to make policy the Government Department will eventually resent the duplication of policy staff in the two institutions and remove the commission’s policy staff ( as has recently happened in England ).  

It would be wrong , however to imply that strategic progress has not been made in relation to the legal aid programmes of the countries with developed economies . Quite the reverse. There is a remarkable degree of agreement  today amongst the  commentators, policymakers and researchers in these countries as to the  way forward.  The favoured goal is the complex planned mixed model , that is a delivery mechanism that consisted of a strategic blend of the private profession, salaried lawyers, and paralegals in the voluntary sector emanating from  a focused partnership between suppliers and policymakers .       

 
Affordability, rationing and prioritisation.
Nowadays most jurisdictions with developed economies have accepted that the impact of the global financial downturn means that legal aid expenditure has to be cut back. Whilst rationing in this way is now almost universally seen as inevitable, commentators have not always been so accepting of such economising.  Only a decade ago Michael  Zander wrote that  ‘The rationing of legal aid is an attack on access to justice’. 
  As with other aspects of access to justice, much depends on whose perspective and whose definition of the public good is to prevail. 
Part of the ever present pressure for cost-cutting emanates from the figures which  show that over the years the real cost of legal aid not infrequently rose faster than inflation, productivity or the GDP.
   The profession and Government tended to blame each other when that happened but in truth there have been faults on both sides. Nonetheless, the evidence of ever rising expenditure had one effect. Most commentators came to accept that the potential demand for legal services was always going to outstrip the supply available. The optimism of the 60s and 70s  throughout the Western world that access to justice was an aspiration that could be achieved was replaced by a pragmatism that accepted that expenditure would have to be curbed and priorities for expenditure set. In other words that legal aid would have to be rationed.
    
Indeed for the best part of the last 20 years much time and energy has been spent in countries with developed economies deciding on the best ways of prioritising or curbing expenditure in this field.  Although different countries have moved in different directions on this as we will see shortly, the number of options available to the policymakers are relatively limited. As an illustration I shall briefly compare the approaches of England and Scotland to rationing in the last decade. 

 Introducing a cap on legal aid expenditure

Increasingly  in developed countries the solution to the need to keep legal aid expenditure under control has been to establish a fixed cap on such expenditure in any given year. Establishing a cap on legal aid expenditure could be applied across all the legal aid programmes offered in that jurisdiction,  but a policy of equality of misery has tended not to appeal to policymakers. This may be due to the crudeness of such an approach.  In the early days some states did ration the number of divorces or murder cases that the state would fund in any given year, but all that happened was that  the money ran out three quarters of the way through the year and there could be no divorces  for the next three months.  That tended to produce very bad publicity. The preference instead has been to prioritise certain forms of expenditure. Funding for public interest actions and for emergencies e.g. clients facing eviction from their homes, child abduction cases or people losing their livelihood have all featured in various priority lists. However, in jurisdictions in  which the European Convention on Human Rights applies, there is a growing tendency to prioritise criminal legal assistance over civil legal assistance.  Especially in countries with new legal aid programmes, criminal expenditure tends to dominate. In the countries with more developed economies the crime rate, whether you are a civilian or an adversarial country and the frequency of diversion of cases from court disposal affects the criminal spend.  Canada, New Zealand, Hong Kong  and  England and Wales, have a rough parity in the civil and criminal spend, whilst the Netherlands  spends considerably more on civil cases than it does on criminal cases.  The prioritisation of criminal over civil was part of the English proposals in the Access to Justice Act 1999: ‘The only money that is left for civil legal aid is what is left over out of the budget after the requirements of criminal legal aid have been met.’ 
  Such has been the rigour that this preference has been pursued that some commentators have talked of having a separate criminal and civil legal aid budgets and protecting the latter from the former.   In Scotland, a different route was taken, and no priority was given to criminal spend and indeed the  Scots schemes, as in Hong Kong,  have remained without a cap i.e.  demand led, but tight administration and efficiency savings  has kept spending firmly  screwed down, although  the recession saw civil legal aid applications rise by 40 per cent in the 3 years to 2011.
 
Capping fees

As a variant on capping the budget  the  policymakers  in many jurisdictions have sought to check legal aid expenditure – particularly on the criminal front -  through the introduction of  fixed and standard fees, in order to  curb fee rises. This has worked in England and Scotland. 

 Adjusting scope 

The next option for rationing is to reduce the scope of the legal aid programme by cutting back on the cases and areas of law for which legal aid is available. In countries with developed economies it is commonplace to exclude representation in defamation actions, election petitions, small claims and tribunal cases. Similarly, most of them exclude groups of individuals and group actions from scope . Moreover, not all of them have the generous aid package for initial advice and help which exists in the UK.  Nevertheless,  in a bold move designed to free up legal aid money for other priorities in 1999 England and Wales took all money claims – contract and tort out of scope.  The Scots however, did not take money claims out of scope because the English and Scots Governments saw the same phenomenon in quite different ways.  The English perceived that approximately 90 per cent of legally aided personal injury cases cost the state nothing at the end of the day once contributions and the recoveries were taken into account. This they took to be an indication that the market could, with a little encouragement take responsibility for money claims without the need for a state subsidy. The Scots with the same data concluded that the fact that around 90 per cent of money claims were being concluded at no long term cost to the state was an indication of excellent value for money.    

Financial Eligibility.   

All jurisdictions restrict access to legal aid funding according to the wealth of the applicant.    This is more true in civil cases, but even in criminal cases, unless the case involves a very serious charge e.g. murder, rape, arson, aggravated assault or  robbery with violence, there will be a significant financial eligibility test. Generally speaking the schemes, even in countries with developed economies, tend to restrict legal aid to the lower income and this is true in Australia, Canada and most of Northern Europe. However the Netherlands and the United Kingdom have tended to include the middle classes within eligibility, although at times of financial austerity the percentage of the population covered by legal aid has tended to decline.  When legal aid was launched in the UK in 1950 80 per cent of the population was eligible for civil legal aid on income grounds.    By 1973 the proportion had fallen to 40 per cent, it was briefly boosted at that time, and restored to 70% in  1989 but  by 1998 it was down to  52 per cent, falling to 41per cent by 2005, 29 per cent in 2008 and even with the recession it was only around 36 per cent in 2010.
 Scotland had mirrored these fluctuations pretty faithfully up until 2010 in a stunning reversal the Scots, taking advantage of unexpected dip in criminal legal aid expenditure and having the courage to back their fiscal calculus and judgement, decide to double the upper disposable limit for income and to bring eligibility back up to 75 per cent of the population again. It was not nearly as costly a gesture as it sounds because sliding scale contributions meant that the middle income ended up paying for the whole cost of their legal assistance through their contributions. Why then would they use legal aid? Firstly, because they could spread contributions over several years and secondly, because legal aid rates for lawyers are considerably cheaper than private rates and thirdly, because the  real advantage of legal aid in the UK  is that it acts as an insurance policy against the risk of having to pay the other side’s legal costs should the assisted party lose.  Scotland, along with Hong Kong, are amongst the very few jurisdictions to have increased financial eligibility in recent times.

Legal eligibility

Almost all jurisdictions also restrict the availability of  legal aid, civil or criminal, to situations where it is reasonable, or in the interests of justice for it to be granted. Frequently the “reasonableness “ test will include a reference to the merits of the case or the  probability of the civil action being successful. In times of austerity jurisdictions have responded by tightening their interpretation of these tests including the probability of success criterion, sometimes in the shape of a Funding Code.
Integrating supply and demand
The third challenge to modern legal aid programmes is that of integrating  the supply of providers with the perceived demand for publicly funded legal assistance.  In truth , the unmet legal need identified  in the 60s and 70s  in common law countries was heavily influenced by supplier defined notions of need.  Whatever the problem was,  private lawyers were the answer. Reformers might point to a lack of awareness in the public of legal rights and remedies , but until the Hughes Commission on Legal Services in Scotland 
it was assumed that the solution lay in identifying  private lawyers with the capacity and the competence to provide such remedies in  locations and at prices which suited the public. If Hughes recognised that legal services need not be delivered by lawyers it took until 2000 when Professor Dame Hazel Genn ( as she is now ) devised the concept of justiciable problem to break away from the teleological element in defining legal problems and  supplier defined conceptions of unmet need .
 Hazel’s work has now been replicated in around fifteen jurisdictions including Hong Kong, and Taiwan, I believe, is conducting such research this year.  By placing the consumer at the centre of modern needs assessment these studies have begun to transform delivery strategies . The re-discovery that people’s responses to justiciable problems turn more on the nature of the problem than on party competence  or questions of affordability has provided us with a key to the prioritisation of publicly funded legal assistance.  Further, the studies have shown that justiciable problems come in clusters  and if left untended will tend to cascade  persuading policymakers of the merits of early intervention and preventative law. Indeed, this was the explicit logic for the policymakers in the Netherlands  shifting legal aid expenditure to the early stages with their lokets or legal counters in modern offices throughout the Netherlands.  For once, delivery mechanisms were being determined by clients’ perceptions of need rather than those of the provider.   

In England the needs assessment research led to a concerted attempt over more than decade to transfer resources from the traditional cases funded by criminal and civil legal aid to legal advice and assistance in housing, employment, immigration, debt and welfare benefits. Part of the strategy was to create an integrated network of suppliers in local areas or communities involving the lawyer and the non-lawyer providers of legal advice ( community legal services ). This was an incredibly ambitious programme and it eventually collapsed due to the expense, bureaucracy and political resistance that it involved. Nevertheless the overall goal was the right one and other jurisdictions around the world including the Netherlands, Ontario, New South Wales and Scotland are continuing to push for “joined up legal services “  at the local level which promise preventative legal assistance.

England also quite deliberately determined about fifteen years ago to concentrate the supply of legal aid providers. This is unusual in judicare jurisdictions, but discovering that roughly speaking 30 per cent of the profession did 70 per cent of the legal aid work In England and Wales, the Commission concluded that if 70 per cent of the profession was only doing 30 per cent of the work they were largely dabblers and likely to be doing the work inefficiently. They began to explore avenues for raising the overall quality of work done by legal aid providers and also concentrating supply. Step one was optional contracts or Franchising that  conferred advantages on quality assured suppliers, next came exclusive contracts.   The  English expected in this way to go from 11,000 providers to 5,000 or so,
 and that is what has occurred.   The Scots have and had  roughly the same 70:30 split as the English.   However,   with their large tracts of rural and semi-rural communities the Scots preferred to retain low-volume providers to the creation of advice deserts.  There was no policy to concentrate supply.
 Even by 2011 the Scots had neither franchising nor contracting. There was a substantial  decline in Scottish provider firms from 1999-2009 but these were largely from the 70 per cent who did relatively little legal aid and in 2010 there was a significant rise in provider firms in response to the shortage of other work during the recession.  

 To some economists the inevitable conclusion to using contracts to control supply is to introduce competitive tendering on price  – or best value tendering as it is now known – however, to those with longer memories  the fear is that as with competitive tendering in the services sector in the early 90s it will lead to a race to the bottom in quality terms. Indeed it was in part for this reason that Professor Avrom Sherr
 and I began our work on quality assurance and peer review in the hope that we would develop a robust and reliable  mechanism  for establishing a quality floor before the policymakers got to the stage of  implementing competitive tendering.
  There seems little doubt that competitive tendering is now on its way in England and Wales. 
 

 The Way forward: the Complex, planned mixed model 


  What does the future hold for legal aid programmes in countries with developed economies? I indicated earlier that there is an increasing tendency for developed programmes to evolve towards  a mix of the judicare and salaried staff lawyer models.  Around the world common law jurisdictions have experimented with the establishment of a salaried defence service as the counterpart to the crown prosecution service. The private bar has been universally hostile to such initiatives – either for principled concerns over independence or conflict of interest or out of a dislike of unfair competition. The Scots introduced them two years before the English in 1998 but in each country the set up costs and the problems associated with their establishing a clientele without dispensing with client choice of lawyer, ensured that the experiments have been limited ones. England has now more or less abandoned their experiment  but the Scots have expanded theirs.      

 On the civil side Australia, Canada, Finland, the Netherlands,  South Africa and the United States amongst others  have seen significant proportions of their civil provision come from salaried lawyers or legal services providers employed by the legal aid boards or the state. The UK spends far less of its budget on this – around 1% only, but the Scots have begun to grow this sector  with salaried solicitors in regional offices, in-court advice schemes and salaried special advisers . A total of 26 posts to date. The beauty of the Scottish  initiatives is that they allow for targeted provision – giving them a flexibility which judicare lacks. It is for this reason that is very widely accepted amongst developed legal aid jurisdictions that the way forward for legal aid programmes is the complex planned mixed model. By this is meant that there should be a significant  mixture of judicare and staff salaried provision with the latter operating in a targeted fashion rather than re-actively to demand as judicare does. The model will be complex because it will also involve (a) public legal education – particularly through access to legal information and advice through desktop video and the internet (b)  a significant input from non-lawyer advisers, sometimes working in generalist advice agencies ( e.g citizens advice bureau) or in university law clinics  and (c)  “joined up legal services” at the community level.    Many people think that some kind of triage function to get individuals to the right agency or source of help first time is what is required. The very successful Highland project in Scotland has many of these features. Clients with legal problems are referred from  citizens advice bureaux  from all over the Highland region and Orkney to the Inverness office with five salaried lawyers employed by the Scottish Legal Aid Board (SLAB ). The cases are assessed and offered to the 36  private legal aid firms around the region. If they do not wish to take them up the salaried lawyers will do them. In this model the salaried lawyers and the private profession  work together co-operatively rather than in competition with each other e.g. as in Quebec. This is effective partnership working and is a model that could be introduced elsewhere.  I was interested  to see  that in Hong Kong the division of labour between the LAD lawyers and the assigned private lawyers was intended to be a non-competitive one.
The complex planned mixed model will also see greater amounts of strategic planning in relation to access to justice matters. Increasingly legal aid boards and commissions are being given oversight roles in relation to access to justice in their jurisdiction which will lead to a role in shaping the market to deliver legal services for the public good.
   A further feature of the complex model will be quality assurance through peer review. 
 Many countries have begun to look at the issue of ensuring quality assurance from legal aid providers. Usually, like the Netherlands or Hong Kong they look at the experience of the lawyer , their complaints record as well as monitoring their load of cases ( not too few and not too many ). However, in the absence of significant progress in relation to outcomes assessment it is increasingly being recognised that the gold standard for quality assurance lies in peer review of files or performance in court.     Peer review programmes involving a scrutiny of a random selection of practitioners’ files were introduced in England and Scotland nearly a decade ago and are now world leading in their operation.  In England the approach has been to audit a sample of civil and criminal firms and providers regionally.  By the end of 2010 the Scots had only tackled civil and children’s work but in 2011 the scrutiny was extended to cover criminal work also.  Since 2003 the Scots  have audited the work of every civil legal aid practitioner in Scotland twice over,
 and in the period to 2017 it plans to audit the work of all civil and criminal legal aid practitioners in Scotland, on a risk based approach.
  

 As for affordability  and rationing the increasing pressure on  budgets will see greater efforts to obtain new money – but not from the state. There is a division between those who think it should come from the recipients of legal aid and those who think it should come from providers of legal services. In relation to clients, that might include  : 

1) A statutory clawback  once  an assisted party reaches a certain salary level.
2)  Flat  or varying  contributions towards criminal  defence costs. 

3) Conditional fees and Contingency Fees.
 The former consists of private lawyers acting for no fee  if the case is lost and up to twice their normal fee if the case is won. The latter, pioneered in the USA enables indigent and middle class clients to litigate because their lawyer acts for no fee if the case is lost and for a percentage of the client’s winnings ( up to 33%  sometimes ) if the case is won. 
4) Contingent  Legal Aid Fund  or Supplementary Legal Aid Fund. 
 The first and most successful example  of these schemes originated in Hong Kong to cover personal injury cases and there are now variants on it in parts of Australia and Canada.  The applicant pays a low application fee at the outset and an interim contribution if the application is accepted, coupled with an agreement  to contribute a modest percentage of their winnings
 into the fund to cover against the small minority of cases which are run under the scheme and the case is lost.  It has worked well in Hong Kong to assist the squeezed middle income group,
 but it is only available in a narrow range of cases, personal injury, death, Employment compensation,  as well as medical, dental and legal negligence.  The scheme offers protection against paying the other side’s costs if the case is lost whilst permitting the applicant to defer funding their own lawyer’s fees until they have won their case.
5) Legal Expenses Insurance. 
 This takes two forms. Group legal services provide legal services at reduced rates to members of the group association or trade union. Whilst prevalent in the USA and the UK it has little penetration in Europe.  The second form is individual insurance policies which can either be “before the event” (BTE) or “after the event” (ATE) policies. BTEs are often attached to motor or house insurance policies and have widespread penetration in parts of Europe e.g. Scandinavia, the Netherlands and Germany.  However the take up of these policies is much less in the UK despite the wishes of policymakers. As  Richard Moorhead has recently observed ,
 ‘most commentary on legal expenses insurance agrees that until [ the UK ]  legal system is cheaper and more predictable, legal expenses insurance is unlikely to work.’  ATE is cover against a claimant having to pay the other side’s legal costs if unsuccessful and for this reason are of little use for criminal or family cases. 
If the new money is to come for the profession a number of options have been suggested:

1) Pro Bono  This, of course, is simply a reversion to the original charitable model of legal aid which prevailed for centuries in Europe.
2) A levy on the profession  -  as a variant on mandatory pro bono.

3) A ten percent reduction of existing legal aid fees - which  many lawyers consider to be inadequate in any case,
  since legal aid fee rates in the UK are now only 60% of the private court fee rates.
4) Interest from Lawyer’s Client Accounts. Examples of this can be found in France ( the CARPA scheme ) , Australia, Canada, New Zealand and the USA . The money is used to fund law libraries, legal education and legal aid.  There are two arguments against the proposal. First, that as American experience tells us, the fluctuations in interest rates make the use of this as source of legal aid monies very unsatisfactory from a planning perspective. Secondly, the old argument for not returning all the interest to clients ( less bank charges ) was that it would be prohibitively expensive to do so.  In these days of computers that argument really no longer holds good. The more radical proposal, therefore is to return the money to the clients.

5) The polluter pays principle. Possible targets include the financial services sector who outsource some of their costs to the courts  and generate huge debt advice issues; central and local government who are often responsible for poor decisions which require those affected to  challenge them for not getting their decisions right first time. 
6) Rather differently, there has also  been talk of bringing in new third party funders
 ( alternative business structures, hedge funds, client credit facilities,
 insurance companies  and claims companies) but it must be doubted if the first two will really be much attracted by legal aid clients.
 


 If there isn’t enough new money – surely a safe bet, what other options are there? The traditional routes as we have seen are to cut costs through eroding eligibility, increasing contributions, reducing  fees, and paring back scope still further . However, the more innovative approach will be to look to new providers and new methods of delivery. 
   

New providers

The lessons from needs assessment studies around the world also have implications for the supply side. In a complex planned mixed model , the mix  of providers will include :

1) the Private profession  - although there are concerns as to where the next generations will come from. 
2) salaried  lawyers  employed in law centres or by legal aid boards.
3) paralegals employed by legal aid boards or in voluntary sector doing advice work including in-court advisers.

4) student law clinics. In South Africa these are a part of the legal aid framework but they also play a key role in the provision of poverty legal services in Canada, Australia, England and Wales , the United States and Scotland. I believe that student clinics have a real part to play in the complex planned mixed model because they embody a partnership with the profession, provide opportunities for corporate social responsibility and pro bono, as well as significant development opportunities for students  and  recruits for legal aid lawyering in the future. 

5) Alternative Business Structures. Non-lawyer owners of law firms in Australia and the UK may allow supermarkets to operate in the legal services market.

 New forms of delivery 

The mix, in the complex planned mixed model of the future will also involve new ways of delivery. As Professor Richard Susskind observes,
 we need to move from the working practices of the cottage industry to the business efficiency world of alternative sourcing, better project management, improved workflow systems and shared service arrangements. Otherwise the debate will simply be about new ways of funding old-fashioned legal services providers.  If we are to pay more than lip service to the taxpayer’s mantra  in times of austerity – more for less -  new forms of delivery are a necessity.

1) Self representation and lay “friends”.    There would be much to be said for looking at the experience in California where very significant sums of money have been invested in the last decade to support litigants who are unable to afford legal representation. 

2) Outsourcing and unbundling.   Richard Susskind suggests
 that costs can be reduced through  the standardisation  of routine and repetitive work  and  the computerisation of services, through  the use of call centres , and through videoconferencing and decomposing . The last is the splitting up of the discrete tasks in legal work and allocating each to the least  expensive sources – provided quality is not sacrificed to cost. It was first advocated by Forrest Mostyn in the USA for low income clients in the guise of ‘unbundling’, but now the same techniques are being used by London City Law firms in outsourcing work to India and elsewhere.  
3) Telephone advice lines. 
This approach has been used in many modern jurisdictions. Free legal advice lines can meet public education needs, triage needs and advice needs. Telephone advice helps to overcome geographic barriers and advice deserts and is available when the public needs it – evenings and weekends, not just working hours. Over time this will be integrated with web advice and interactive holograms. Whilst research tells us that some people like face to face advice others positively prefer the phone. It is very cost effective -  only £30 million out of the £2.1 billion currently spent on legal aid in England and Wales goes on telephone advice. On average telephone sessions cost half of face to face advice and the satisfaction rate is 90 per cent compared with 70 per cent for face to face. By driving down the cost base of delivery it has been suggested that we can help twice as many people for the same money or the same number at half the cost.
 The success of phone advice in certain contexts should not lead it to be seen as a panacea.  However, the arrival of desktop to desktop high definition video across the Internet, may well provide a further breakthrough. 
4)  New technologies.
  High quality legal advice can be delivered by new business models based on expertise in retail services. Better information and advice will put clients in control since technology can help to build party capability through empowerment.    ‘This is a step beyond current notions of public legal education that, rather than trying to make clients more like lawyers by teaching them their rights and responsibilities, this is changing the legal and advice world to meet clients as they are’. 
  On-line triage will assist in determining  if the public need an expensive lawyer or if a cheap advice system will do. They can also help with the referral task – not simply a guide to service providers listing their performance details, reputation, peer review results, inadequate professional service record – but who is available and at what cost.
 Such tools would replace the old directories of the past and be of assistance to other practitioners as well as voluntary agencies.  Technology will also help with automated forms and document assembly for wills and letters.  Susskind argues  that we can expect to see  the continuing provision of  no-cost legal information systems which are  easily accessible and digestible: Austlii, Worldlii, the Statute Law database, a Wikipedia of law, video clips, Legal information systems for the layman. Alas, he may be too optimistic – such systems may currently be free but they cost money and in the long run someone has to fund them.  


CONCLUSION


Access to Justice is vital to the rule of law.  However, legal aid  exists in a world  of infinite demand and all too finite resources.  What matters then is the just or proportionate use of resources. In the pursuit of   the complex planned mixed model , the “more for less”  policymakers of the 21st century will turn to new providers  who cost less than lawyers;  the public “right” to their lawyer of choice will be challenged as never before, they will continue to invest in ”preventative legal services” to help to avoid legal problems from escalating and cascading into bigger problems; technology will provide “just in time” public legal education; a new emphasis will emerge on “joined-up” legal services in communities and throughout it all, the demand for quality and value for money will continue to grow. In time it will become clear that reforming legal aid on its own will not suffice for the most radical strategy with respect to legal aid is to embrace a holistic reform of legal procedures and the law along with legal aid, as part of an all round package. 
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