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LASC Seminar on Legal Aid 2012 (19th May, 2012):  
“Legal Advice to Detainees at Police Station” 
 
 
Speaker:  Mr. LI Mang-wah, Paul 
 
Presentation Handout 
 
 
1. a) Meaning of Detainees in this talk 

b) Two presuppositions 

 

2. Meeting with the Duty Officer (D.O) 

 a) Check with him:  

i) your client’s identity and  

ii) for what offence he is kept by the Police. 

b) The Report Book, the Occurrence Book and the Officer in-charge (OC-

case). 

 

3. Meeting with the Detainee (Phase 1) 

a) Confirm his identity and ascertain the alleged offence he is associated 

with (not taking instructions of his defence). 

b) Your self-introduction;  explain your presence. 

c) Inquire his intent to seek your representation 

 If his answer is in the affirmative, ask him: 

(i) whether he has been taken to elsewhere before he is there in the 

Police Station and  

(ii) whether any statement has already been given to the other 

authority or authorities. 
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4. Meeting with the Detainee (Phase 2) 

a) Take initial instructions and tell him what you can do for him 

b) Rule 5 D of Solicitors’ Practice Rules 

 

5. Meeting with the Detainee, now your client (Phase 3) 

a) Any complaint against the Police? 

b) If he has, advise him what should be done. 

c) The D.O. and the Occurrence Book. 

d) Complaint Against Police Office (CAPO) 

 

6. Meeting with client (Phase 4) 

a) Client’s right to remain silent when being questioned by the Police. 

i) Fundamental principle of Common Law:  persons suspected of 

criminal offences cannot be compelled to incriminate 

themselves. 

ii) Article 11(2)(g), Section 8 of the HK Bill of Rights Ordinance 

(BORO) (Cap.383). 

iii) Police caution 

b) In taking instructions:   

i) Police’s hearing distance vs. watching distance 

ii) the instructions should be general and only in outline 

iii) details of the defence case should be taken outside the Police 

sphere of influence, i.e. away from the Police Station 
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7. Rules and Directions for the Questioning of Suspects and the Taking of 

Statements issued by the Secretary for Security in October 1992.  The former 

Judges’ Rules have been replaced since then.  Note Direction 8(a) in particular.  

 

8. Application for Police bail 

a) (i) Ascertain from the D.O. whether the OC-case has any objection 

to bail. 

(ii) Article 5(3), Section 8 of BORO. 

(iii) Amendments to the Criminal Procedure Ordinance (Cap.221) 

in 1994 added a new Part 1A on bail. 

(iv) S.52(1)(2)(3) and (3A)(a) of the Police Force Ordinance, 

Cap.232 govern Police bail. 

b) Actions to be taken if bail is granted / not granted 

c) Ask the OC-case to notify you before your client is charged. 

d) Obtain the name, telephone no. and attachment of the OC-case to 

facilitate any future contact with him about your client and his case. 

e) Advise client on his answer to the charge and of the police procedure 

followed. 

f) Warn client not to discuss his case with anyone in the same cell. 

 

9. Identification parade 

(i) participation is not obligatory 

(ii) ‘dock’ identification / an adjournment 
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10. The taking of “identifying particulars”, “intimate sample” and “non-intimate 

sample”.  Note the requirements for the different takings. 

a) “identifying particulars”:  photos, weight, and height, finger and palm 

and sole prints.   

b) “intimate sample”: . blood, urine, semen, private part swab, pubic hair, 

dental impression. 

c) “non-intimate sample”: hair, nail, swab taken other than from private 

part, saliva.  

 

11. Article 6, Section 8 of the BORO 

 

12. Article 11(2)(b), Section 8 of the BORO 

 

13. Article 87 of the Basic Law 
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Notes 

 

4b) Rule 5 D of Solicitors’ Practice Rules:   

As soon as practicable and not more than 7 days after receiving instructions, 

your firm shall confirm by letter to him as your client, his instructions, your 

services, your fees, and if counsel is to be briefed, the choice of counsel and 

his estimated costs. 

 

6a) (ii) Article 11(2)(g), Section 8 of the HK Bill of Rights Ordinance (BORO) 

(Cap.383) guarantees that in the determination of any criminal charge, 

everyone shall be entitled not to be compelled to testify against himself or 

to confess guilt. 

 

7. Direction 8(a) of the Rules and Directions for the Questioning of 

Suspects and the Taking of Statements: 

Provided that no reasonable delay or hindrance is likely to be caused to the 

process of investigation or the administration of justice, a person in custody 

or present with the police and under investigation by them, should be 

allowed to speak on the phone to his friends and consult and communicate 

privately, whether in person or in writing or on the phone, with a solicitor or 

barrister.  He should be provided a request with a current list of solicitors 

which is provided by the Law Society.  He should also be allowed to have 

his lawyer present to advise him at any interview between him and a police 

officer. 
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8a) (ii) Article 5(3), Section 8 of BORO: 

 it shall not be the general rule that persons awaiting trial shall be detained in 

custody but release may be subject to guarantees to appear for trial at any 

other stage of the judicial proceedings. 

 

     (iii) Amendments to the Criminal Procedure Ordinance (Cap.221) in 1994:  

 Added a new Part 1A on bail and reflects the principle that bail is a right, 

not a privilege.  The onus is upon the prosecution to satisfy the court that 

bail should be refused in the circumstances of the particular case. 

 

     (iv) S.52(1)(2)(3) and (3A)(a) of the Police Force Ordinance, Cap.232: 

(1) Whenever any person apprehended with or without a warrant is brought 

to the officer in charge of any police station or a police officer authorized in 

that behalf by the Commissioner, it shall be lawful for such officer to 

inquire into the case and unless the offence appears to such officer to be of a 

serious nature or unless such officer reasonably considers that the person 

ought to be detained, to discharge the person upon his entering into a 

recognizance, with or without sureties, for a reasonable amount, to appear 

before a magistrate or to surrender for service of a warrant of arrest and 

detention or for discharge at the time and place named in the recognizance; 

but where such person is detained in custody he shall be brought before a 

magistrate as soon as practicable, unless within 48 hours of his 

apprehension a warrant for his arrest and detention under any law relating to 

deportation is applied for, in which case he may be detained for a period not 
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exceeding 72 hours from the time of such apprehension. Every 

recognizance so taken shall be of equal obligation on the parties entering 

into the same and shall be liable to the same proceedings for the estreating 

thereof as if the same had been taken before a magistrate. (Amended 57 of 

1992 s. 4) 

 

(2) The respective names, residences and occupations of the person so 

apprehended and of his surety or sureties, if any, entering into such 

recognizance, together with the condition thereof and the sums respectively 

acknowledged, shall be entered in a book to be kept for that purpose which 

shall be laid before the magistrate before whom the person apprehended is to 

appear or in the case of a person bound by recognizance to surrender for 

service of a warrant of arrest and detention or for discharge, before any 

magistrate; and if such person does not appear or has not appeared when 

called upon at the time and place mentioned in the recognizance, the 

magistrate shall forthwith estreat the recognizance: 

Provided that if the person apprehended appears and makes application for a 

postponement of the hearing of the charge against him, the magistrate may 

enlarge the recognizance to such further time as he may think proper, and 

when the matter has been heard and determined such recognizance shall be 

discharged without fee or reward. 

 

(3) If, upon a person being taken into custody as aforesaid, it appears to the 

officer in charge of the police station or a police officer authorized in that 

behalf by the Commissioner that the inquiry into the case cannot be completed 
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forthwith, he may discharge the said person on his entering into a 

recognizance, with or without sureties, for a reasonable amount to appear at 

such police station and at such time as is named in the recognizance, unless he 

previously receives a notice in writing from the officer in charge of the police 

station or a police officer authorized in that behalf by the Commissioner that 

his attendance is not required; and any such recognizance may be enforced as 

if it were a recognizance for the appearance of the said person before a 

magistrate.  

 

(3A) (a) Any such police officer may also discharge any such person if such 

person or a surety, or both such person and a surety, deposit with the officer 

such sum of money as the officer may specify having regard to all the 

circumstances, including the seriousness of the alleged offence, the 

circumstances of such person and the day on or the time at which such sum is 

to be deposited. 

 

11. Article 6, Section 8 of the BORO states that all persons deprived of their 

liberty shall be treated with humanity and with respect for inherent dignity of 

the human person.  Accused persons shall, save in exceptional circumstances, 

be segregated from convicted persons and shall be subject to separate 

treatment appropriate to their status as unconvicted persons and accused 

juvenile person shall be separated from adults (children and young persons 

under the age of 16 years should only be interviewed in the presence of a 

parent or guardian or in their absence, some person who is not police officer 

and is of the same sex as the child or juvenile person). 
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12. Article 11(2)(b), Section 8 of the BORO provides that in the determination 

of any criminal charge against him, every person shall be entitled to have 

adequate time and facilities for the preparation of his defence and to 

communicate with the counsel of his own choosing. 

 

13. Article 87 of the Basic Law:  

 Anyone who is lawfully arrested shall have the right to a fair trial by the 

judicial organs without delay and shall be presumed innocent until 

convicted by the judicial organs. 
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